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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
COMPLAINANT’S OPPOSITION TO AGENCY-RESPONDENT’S/ FRATERNAL
ORDER OF POLICE MOTION TO DISMISS AND FOR SUMMARY JUDGEMENT

It is the settled law of this jurisdiction that:

In a case such as this jurisdiction, the Board may review both facts and the law,
but the judgment may not be set aside except for errors of law unless it appears that the
judgment is plainly wrong or without evidence to support it.

D.C. Code 17-305 (a) (1989)
It was held again in Federal Rules of Evidence. 404 (b) that:

Evidence of other crimes, wrongs or acts is not admissible to prove the character
of a person in order to show that he acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absernce of mistake or accident.

That rule provides that testimony regarding other wrongs may not be used to show a
propensity to perpetrate the wrongs at issue, and that an accused should not be subject to

conviction on the basis of crimes with which he is not charged.

See, Position Descriptions, Advance Proposed Suspension, and Retention Rosters.

The affidavits of Complainant herein before filed, the statement of points and
pleadings clearly show that the respondents, upon request of two hearings of the
Complainant properly made, refused to divulge the unfair labor acts with which they are
charged. They cannot avail themselves of their acts. Gratehouse V. United States, 206 ct.

cl.288, 512 F. 2d 1104 (1975) ; Evans V. Sheraton Park Hotel, 164 U.S. App. D.C. 86,

503 F.2d 177 (1974) ; and Edgar Harris, et. ad.. V. District of Columbia, 741 F. Supp.
254 (D.D.C. 1990)




ARGUMENT
The respondents are now moving for a motion to dismiss, which would prohibit
Complainant from addressing the broader issue regarding relevant evidence, reprisal,
proposed suspension, and the test adopted regarding the status as supervisor official in

National Labor Relations Board (NLRB) V. Bell Aerospace Company; 416 U.S. 267. 288

(1974). There exist no dispute as to the law to be applied here. Evidence rules contain a
strong policy forbidding character evidence in non-criminal matters pursuant to Federal
Rules of Evidence 404. For the reasons set forth herein, Complainant submits that no
good cause has been shown and respectfully urge that this Board deny the instant
motions. In the respondent’s motion to dismiss on p.4 referred to Complainant as chief
case-manger and former shop steward in their exhibit “B” based on a past memorandum
dated May 5, 1998. (1)The respondent’s contends that Complainant was excluded from

the protection of the Comprehensive Merit Act (CMPA) at D.C. Code 1-617-01 (3) (d)

1/ Memorandum cited by the respondent’s showing sustained evidence for the
respondent’s is easily distinguishable from the present case. To admit testimony
regarding Complainant’s memorandum dated May 35, 1998 might encourage the outcome
which 404 seeks to avoid guilt by reputation. The rule does not include prior comments
about Complainant offered to prove a reasonable belief of being a supervisor in a
completely unrelated event. If the Board allowed the offered evidence in, it will have to
explore whether Complainant had a reasonable belief of a supervisor in each instance and
will allow the respondent’s the opportunity to counter each instance, The evidence will
consume a great deal of the Board’s time and have very slight probative value,



In fact, the respondent’s misrepresented the truth in their conclusion on (p.8)
regarding filing the internal complaint of discrimination, one day afterwards on
November 28, 2001. The Complainant received the Advanced Notice of Proposed
Suspension on November 29, 2001 pursuant to his signature on receipt dated November
29, 2001. The receipt was signed in the presence of deputy warden, Ms. Leona Bennett
and Major David Rapelya, one day after filing internal complaint with Fred Staten EEO
Officer.The formal complaint of discrimination filed with the D.C. Office of Human
Rights was filed on or about December 23, 2001. The respondent’s also claims, and again
without the slightest factual support, that the Complainant cross-filed to the United States
Equal Employment Opportunity Commission on January 30, 2002 on (p.3) Thisis a
unsupported contention by the respondent’s and again without the slightest factual
support. To make comments that the formal complaint makes no reference to the
Complainant’s promotion to Correctional Program Officer (CPO) which was the basis of
his internal complaint did not stem from an evidentiary hearing. Such evidence will
unduly prejudice Complainant and have low probative value and little relevancy.
Complainant’s Title VII actions do not have an absolute right to admit into evidence
information discussed with the D.C. Human Rights Office. Rule 404 (b). It should also be
noted that the Complainant has not previously sought or taken the deposition of any other
management official of the agency, and that no significant travel burden will be imposed
upon the agency since the parties office’s are located in the District of Columbia. Again,
this is a vivid matter governed by the laws of the District, credibility determination are

within the facts and may not be disturbed unless plainly wrong or without evidence to



support them. D.C. Code 1981, 17-305. Therefore, the above mentioned factors should

not be admitted into evidence.



DECISIONS OF THE ADMINSTRATIVE BODIES BELOW
WERE NOT SUPPORTED BY THE EVIDENCE

The Agency, in its motion (pp.6-7) has cited cases at length for the proposition
that judicial review serves the purpose of determining whether the Complainant lacks
standing upon substantial evidence. Respondent contends (p.6) that the PERB has always
made a distinction between obligations that are statutorily imposed under the CMPA.....

Cases cited by Respondent showing substantial evidence for the Board’s decisions
are easily distinguishable from the present case. In American Federation of State, County,
and Municipal Emplovees, Local 2921 V. District of Columbia Public Schools, 42 DCR
5685, Op. No. 339, PERB Case No. 92-U-08 (1992), there was substantial evidence that
the Board had no jurisdiction over the allegations and lacked authority to direct the
parties to arbitration. In Washington Teachers’ Union, Local 6, American Federation of
Teachers, AFL-CIO V. District of Columbia Public Schools, 42 DCR 5488, Slip Op. No.
337, PERB Case No. 92-U-18 (1995), there was substantial evidence that the
Complainant’s allegations did not give rise to violation of D.C. Code Sec. 1-618-4 (a) (1)
and (5) and no breach of DCPS statutory duty to bargain under the CMPA can be. In
Butler, et al. and the Department of Corrections, 49 DCR 1152 { February 8, 2002), there
was substantial evidence that the Complainant’s allegations were not sufficient to support
a cause of action.

In Teamsters, Local Union 730, a/w International Brotherhood of Teamsters,
Chauffeurs, Warehouse men and helpers of America, AFL-CIO V. D.C. Public Schools,
43 DCR 5585, Slip Op. No. 375, PERB Case No. 93-U-11 (1994), there was substantial
evidence that DCPS did not violate D.C. Code Se. 1-618-4 (a) (3) but rather Sec. 1-618-
(a) (4). Also, DCPS provided adequate notice and a hearing on the evidence.




In the present case, in contrast, there was never any reliable evidence that
Complainant had done anything wrong when he was charged, but the Agency arbitrarily
and capriciously seized on undisputed at will status under CMPA, and used this as an
excuse for a duress motive which it knew would be instrumental in bringing about
Complainant’s involuntary retirement on December 15, 2001, two weeks prior to his
mandatory date from the D.C, Office of Personnel, Case law indicates the agency cannot

avail themselves of their action. See, Winters V. Houston Chronicle Publishing Co., 795

S.W. 2d 408 (Tex. ct. app.) D.C. Code Sec 1-618-4 (a) (3) and District of Columbia

Nurses Association V. D.C. Health and Hospitals Public Benefit Corporation, 46 DCR

6271, Slip Op. No. 583, PERB Case No. 98-U-02.



RESPONDENTS COMMITTED UNFAIR LABOR PRACTICE BY
PLACING A BARGAINING UNIT EMPLOYEE IN POSITION IMPROPERLY
CLASSIFIED AS SUPERVISORY CORRECTIONAL TREATMENT
SPECIALIST (SCTS)

Complainant had been excluded from the bargaining unit and subsequently transferred to
the D.C. Jail incorrectly designated as non bargaining unit. As a result, the Board has
jurisdiction to consider this matter. There exist no dispute as to the law to be applied here.
The respondents have the burden of proving Complainant was exempt from the CMPA.

The PERB'’S lead case defining the basis for excluding employees is AFGE, Local 12

and D.C. Department of Employment Services and AFSCME, 28 DCR 3943, Slip Op.
No. 14 PERB Case No. OR006 (1981)

It is also well established that there is a duty upon one who undertake to speak
“not only to state truly what he tells” but also suppress or conceal any facts within his
own knowledge which materially qualify those stated. If he speaks at all he must make

full and fair disclosure, See Restatement (Second) of Torts 529 (1977); Kapiloff V.

Abington Plaza Corp., 59 A. 2d 516, 518 (D.C. Mun. App. 1948); and Accord, Tucker V.

Beazley, 57 A. 2d 191, 193 (D.C. Mun. App. 1948)

Complainant asserts that it may maintain an action for contribution against the
union because, it was jointly responsible for the violations of Title VII for which the
agency has been held liable under the Title. There is no question that Title VII in
Complainant’s internal complaint creates joint liability where two parties are responsible

for the same violation. See, e.g.. 503 F. 2d at 177 and Robinson V, Lorillard Corp., 444

F. 2d 791 ( 4™ Cir. 1, Cert dismissed, 404 U.S. 1006 {1971) (employer and union held

jointly liable)



Complainant also object to the union’s statement that he was under Management
Supervisory Services (MSS) since October 1995. The employer became an at-will
employee in August 2000. When Joseph Heard’s case was discovered in August 2001,
Complainant was on scheduled leave from July 24, 2001 until August 10, 2001.
Correctional Treatment Specialist, Barbara Copeland provided case management services
to inmate Heard from May 2001 until August 2001 when the delayed release was
descovered and not charge because of the three entries in her law book. The Complainant
also objects to the D.C. Office of Personne! entered into evidence by the respondents
because neither the Board or Complainant depose them under oath.

Complainant note that Martha Crump, Chief of the Classification Division of
Servicing, Personnel Office No. 2----the person who classified jobs by title, description,
duties and pay---testified at deposition that Supervisory Housing Inspectors were not
exempt under the Fair Labor Standards Act (FLSA). See, Edgar Harris, et al., V. District
of Columbia, 741 F. Supp.254 (D.D.C. 1990) The employer must show that each

employee meet every requirement of the claimed exemption. Pezzillo V. General

Telectronic Information Systems, Inc., 414 F. Supp. 1257, 1268 (M.D. Tenn. 1975} .

Complainant wish to emphasize that he could not obtain promotion three times
when he was qualified for the position as a executive manager. All performance ratings

were excellent and outstanding.



In conclusion, for the reasons set forth above, the Opposition Motion for

Summary Judgment should not be granted.

%espectfull submitted

Carl L. White

3432 —N- Street S.E.
Washington, D.C. 20019
(202) 584-8221 Home
(202) 584-8221 Fax
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

CARL L. WHITE, COMPLAINANT
V.
DISTRICT OF COLUMBIA DEPARTMENT OF PERB CASE # 02-U-15

CORRECTIONS (AGENCY?) AND THE
FRATERNAL ORDER OF POLICE (FOP),

AGENCY / RESPONDENTS

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF COMPLIANT’S
OPPOSITION TO AGENCY-RESPONDENT’S ANSWER TO THE MOTION FOR
AMENDMENT TO COMPLAINT

It is elementary and the settled law of this jurisdiction that:
Case law makes it unlawful to coerce, threaten, retaliate against, or interfere with any person
In the exercise or enjoyment of any right granted or protected under D.C. Code 1-2525 (a)

(1992), see, Passer v. American Chemical Society. 290 U.S. App. D.C. 156,166, 435 F.2d.

322 (1991); Ravinskas v. Karalekas, 741 F. Supp. 978, 980 (D.D.C.-1990)7.

COMPLAINANT RAISED THE ISSUE OF COERCION IN A REASONABLE TIMELY
MANNER

- Agency — Respohdent’s contends (p.25 motion to dismiss that Complainant dici not 'repeiveci-a |

- Final Agency decision to the Advance Nc.)tirce due to his #eotion to retire effective De'c-f:mb_erl

15,2001. In Complainant’s complaint paragraph 1'4,mor_e' then two weeks after_ _receiving _fhe _

_ proposed susﬁension on November i9 2001 '(ibmplainaht requested at least two héarings and
'was demcd each tlme under the Comprehenswe Merlt Personnel Act (CMPA) atD.C. Code - |

‘ 617 01 (3)(d) It is undlsputed that the agency commumcated-io the Complamant that he had a.




4;5—day suspension. The hearings would have been the first practical moment to make his
assertion. And, as we are all aware, legally speaking, two Weeks is not too long a time for a
reasonable man to put together the events of the preceding status of at-will employee. It has long
* been settled in the District of Columbia that an employer may'dische.rge an at- will employee at -

any time and for any reason, or for no reason at all. ADAMS v, GEORGE W. COCHRAN &
CO; 597 A2d p.31 (D.C. App. 1991).

~ - Ttis not surprising that it took Complainant a little time to figure out where the agency
A respoﬁdent’s subtle actions ﬁad led him, and why. Based on ’event‘s from November 29,2001 _to
December 15,2001, 1 felt I was being invited, that’s a polite word, or forced to retire. From all
. thelactions that eccurred sfarting with Nevember-and 1.10’ hearing, up until the time Complainant
submitted his application for retirement, based on all those actions certainly Complainant felt

he was being pressured to retire. Atlantic Richfield Co. v. District of Columbia Commission

On Human Rights, 515 A.2d 1095,1099 (D.C. 1986)

COMPLAINANT RAISED THE ISSUE OF UNILATERALLY PLACING BARGAIN
UNIT EMPLOYEE IN POSITION INCORRECTLY DESIGNATED FOR
SUPERVISORY CORRECTIONAL TREATMENT SPECIALIST (SCTS)

The agency -respondents cqntend in their motion to dismiss (p.2) that on August 27, 2000
the Complainant forfeited many of his pereonnel releted appeal rights by accepting a
position within the Managerial Supervisory Serv‘iceé, Zonverting his DS-12 position to an
MS-12. Complainant would like to r_eiterate an argument set out more fully on (p.14) of his
internal complamt entered into evidence with the amendment to the Complalnt which dispels
the myth that the rea531gnment to the D. C Jail (DCJ) was for the good of service. Rather, -

it wxll be shown that the transfer to the DCJ was umlatelglly mcorrectly de31gnated for

the SCTS and an abuse of dlscretlon D.C. Code Sec 1-618.4

- The DCJ occuples 18 housmg umts with a inmate populatlon of 1,674 mmatee de81g11ated

for the SCTS under the purv1ew of the warden Therefore Complamant objects to the =




statement of one unit. The Complainant’s position as a CPO simply confirmed the working
foreman nature of the-position attached to his original Complaint. The CPO position also
show how truly subordinate it was to the true supervisor in this picture, the deputy warden, -

~ who sets policy and oversees the CPO. Complainant maintained that these regular procedures
precluded his deviating in any ];articular case. |

My practice as a CPO was to review with each case worker at least daily the progress and
development of each case assigned to him. Certification of this review was made to the
deputy warden in a monthly narrative report which also contains the summary of the
intake process from 6:00 a.m. to 11:00 a.m. and the Lorton desk from 12.00 Noon to
9:00 p.m. including Saturday from 7: 30 a.m. to 4:00 p.m. The CPO scheduled tour of
duty is from 8:30 a.m. to 5:00 p.m. Between reviews, follow-up was made with the caseworker
with respect to significant matters and problems, and caseworkers also reported new

“developments as necessary. These were reported to the deputy warden’s office as required.
The Saturday Schedule ended in the fall of 2001.

Prior to the Complainant’s transfer to the DCJ, he was only responsible for one unit at the
Correctional Treatment Facility (CTF} in the Women’s Program. Complainant was responsible
for one caseworker, Sidney Davis and two counselors. The male unit capacity was 73 inmates.
The tour of duty was from 8:30 a.m. to 5:00 p.m. and no compensation when you stayed over
eight hours, sometime getting home as late as 7:00 p.m. At the DCJ, the staff increased as high as
30 and staying beyond 8 hours everyday, including working up to three positions without help.

As evidenced by the three retention rosters entered into this case; it identifies Patricia Temdney' '

DS 12 as a SCTS in 1999 prior to MSS. Ms. Temoney was at the DCJ when the Complainant
arrived in 1997. See, internal complaint. .




—

ORGANIZATIONAL STRUCTURE

At the top of the agency structﬁre for classification is a operation identified as the CASE
MANAGEMENT SERVICE UNIT (CMS)., it functions more as a clearing house for paperwork
and a coordination office for inmate movement. It is located in the CTF, which isa contract
facil.ity adjggeqt_ to _]?CJ . This 1s whére Ms. Temoney was assigned. Of particular concern is

tha-t the Complainant s.hould have been aésign to CMS bécéuse of his-nor;;sﬁ.}féwi.sdry statﬁé
based on his positi.on.déscrip.ti.onn and retained his career serviée. D.C. Code Sec. ll -61 8;47
The iné.eptidn of MSS allowed Ms. Temoney to retained her carcer service protection because
she was not supervising anyone. The assignment to DCJ was to his detriment and forcing the
Comp]ainant into an at-will emplc;yee bécause he had to supervise over twenty employees.
While‘under MSS, the Corﬁplainant was cited with a Cease and Desist order for sexual
harassment that resulted in nor closure. The agency was under a injunction from -the United '
States District Court in_ case # 93-2420 (RCL).On April 2,2001, Complainant requested a
- name cléaring to Mr.Statén, EEO Officer. In the same month, Mr. Staten responded back
in writing referring the matter to Alan L. Balarar;, Esq After writing-to attorney Bralaran,r -fhe
Special Mas.ter on Aﬁril 12, 2001 via fax, he never responded back. Afterwards, fhere was é
Executive Staff meeting held on June‘ 14, 2001 regardjlng various agenda items held in the
Warden’s Conference Room chaired by Warden M. L. Brown. Deputy Warden Leona Bennett
opened on behalf of the Warden with gréetings and had St_aff to introduce themselves and talk
about their areas of re‘sponsibility. Two major topics that stand out were-a tracking syétem for
institutional records ‘and a abproved visitors list for inmates. According to the meeting,
_ vi'siti'ng was not in cofnpiiance, Comp.lainant_.was not in favor of taking that fespon‘si—bility "
‘away from the uniform staff. The DCJ does not cla'séify pretrial-inmates‘by custody le§el ‘

without knowing an inmate’s appropriate custody level and about important information

o
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obtained in the classification assessment, for example, history of escape and compliance

to institutional rules. At that time, out of 1,674 inmates, 1,300 were pretrial inmates. The turn
over rate was very high to maintain a visiting list. Mr. Brown stated that someone would

prepare a supplement spec1ﬁcally for the DCJ On July 18 ;2001 another meetmg was hcld

and Mr. Brown was absent. However, Ms. Regina Gilmore and James Murphy were also

strong advocates opposing a visiting list for caseworkers working in the housing units.

On November 19, 2001 Comp]_lainjdnft’s supcrvisor, Ms. an:nnett i_n_form_gd__ Qlassiﬁcatipn :

-staff to turn ina weekly visiting list to her of‘ﬁce‘per the. \_Var'den. On_ Novembgr _2_8,2001.
Complainant filed his internal complaint to Mr. Staten. A second copy of the complaint was
hand delivered to the internal affaifs-unit on the same-floor as Mr. Staten. There were two -
investigators in the office area namely: Gloria Neison and Wanda Patton. Both investigators
interviewed Complainant in the fall of 2001, regarding the Joseph Heard case. Ms: Nelson was a
forﬁler rSuperVisor of Complaiﬁant at CTF in 1995. Numerous complaints were filed under her
purv1ew by Complamant and other employees the mtemal complaint was In a large brown
'envelope with Pam Chlsholm s name, head of the mternal affa1rs subzmtted to Ms. Nelson. On .
November 29, 2001, the Complainam received therAdvanced Proposed Suspension for 45 days
from his supervisor,‘Ms. Bénnett, with Maj;)r David Rapelyea in the foom. Aﬁer signing the |
receipt and reading the docgfnent, Complai'ﬁant stated verbally in their presence that this was
retaliation. Mr. Staten had twenty-one days to respﬁnd and never did to this date, concerning the

internal complaint.




Complainant was denied procedural Safeguards

under Administrative Procedure Act (APA)
“Agency-Respondent’s stgtes in paragraph one that Complainant__was a supervisor. There
aré incredible assertions.. Regarding (1) it is undispufed agair;'.tﬁat _th;a AéénC)f'-Respondént’s _
communicated a 45 day proposed suspension under (CMPA) at D.C. Code 1-617-01 (d) and

. Complainant did not get a hearing. And, regarding (2) the 45 day proposed supervision .islnot
 consistent with D.C. Personne! Regulation Chapter 38, section 3805, termiﬁation of employees
which shew that the Complainant was under duress due {o arbitrary capricious procedures under
APA. Then, n.o doubt realiiing'Cémplainant could not substantiate his flimsy charges at a
hearing. The 45 days could have materialized into termination on December 17, 2001. Under
Chapter 1'6_0f-the DPM, charges are not to be revised. An efnj;loyer maﬁz discharge an at-will
empléyee at -anytime -b.ut not with'ca-reer service protection. Therefore, Cérhplainaht wasnota
sUpeﬁisor but unilaterally placed at the D.C. Jail and improljerly classified as a Superv_isory :

‘ 'Correétional Treatr’ne.ﬁt Spf,;ciéli;st. Thc denial of the hear.ing was delibératély done thwarting |
Complain_ant’s attempt to pub}icly prove his innocence. When the facts during rebuttal were
feviewed on December 12, 2001, it becamle obvious that due proceés was not served under the
5™ and 14® Amendments, under the CMPA. If proper procedures were in place it would have

obviated the pressure to retire.



. D.C. Code 1978 Supp., 1-1501

Complainant argues that the internal affairs investigation upon which the Agency-
| Respondent s relied in proposmg 45 days was invalid as they were not promulgated in

accordance with the District of Columbia (DCAPA)

See, Ro_bi'nson-V. Sarisby, 535 A. 2d 901, 906-908 (D.C. 1988), Vassiliades V. _Garﬁnkell _

Brookrs Brothers, Miller, and Rhodes, Inc. 492 A 2d 580, 593 (D.C. 1985), Zanville V. Garpa

561 A 2d 1000, 1002 ( D.C. 1989) and D.C. Code 1-2556 (b)

Another point to be made here is that the reason given'fo.r'Co'r'nplainant’s retirement,
emphasizes the fact that if the Agency—Respondent’s had obeyed the regulations and kept
Complainant in the .bargainingl nni{, and prevented unifaterally incorrect placement at the DCJ,
there would have been httle reason for him to feel he was being forced into retlrmg Gratehouse

V. United States 206 ct.cl. 288, 512 F 2d 1104, where the court held that a plamtlff is requlred

to show “demonstrable prejudlce to support a charge of procedural eITor.

Conclusion
. For the reasons set forth above, the opposition motion for Partial Summary Judgment should be

granted.

Carl L. White

A

| 3432-N-Street st.
' Washlngton,D C. 20019
(202) 584- 8221 Home

-.(202) 584- 8221 Fax |
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Jack Avery, Esq.

441 4" St. N.W. South 200
Washington, D.C. 2001

. Tel: (202) 724-4953

Fax: (202) 727-6887

James F. Wallington, Esq.

1150 Connecticut Avenue, N.W. '
Suite 500

* Washington, D.C. 20036

(202) 223-0723

Gregory Jackson, Esq. Date: May 8‘, 2002
1923—Vermont Avenue, N.W.
Second Floor

Washington, D.C. 2001

Cfil Lbidy

'C_arI. L. White




GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

)
CARL L. WHITE, )
)
COMPLAINANT, )
)
V. )
) PERB Case No. 02-U-15
THE DISTRICT OF COLUMBIA )
DEPARTMENT OF CORRECTIONS )
)
and )
)
THE FRATERNAL ORDER OF )
POLICE, )
)
RESPONDENTS )
)
)

AGENCY-RESPONDENT’S ANSWER TO THE MOTION FOR AMENDMENT TO
COMPLAINT

The District of Columbia Department of Corrections (“Respondent” or “Agéﬁé)}j’), -
through the Office of Labor Relations and Collective Bargaining (OLRCB), answers the
allegations in the above referenced Motion/Complaint as follows:

1. The statements in paragraph 1,2,3,4, and 5 failed to state a claim upon which relief

can be granted, and therefore, are denied in their entirety.

2. Paragraph 6 is denied in its entirety.

3. Paragraph 7 is denied in its entirety.

4. The Agency is unable to determine whether Complainant’s pleading is a motion,

complaint, amendment to a complaint or an answer to his own original complaint. As




such, Agency-Respondent requests the Executive Director or the Board to dismiss
the filing, with prejudice.

5. The Agency reincorporates the Answer, Affirmative Defenses, and Motion
to dismiss filed in this action on April 22, 2002.

ADDITIONAL AFFIRMATIVE DEFENSE

Failure to State Allegations

PERB Rule 520.3(d) requires, inter alia, a clear and complete statement of the facts
constituting the alleged unfair labor practice. PERB Rule 520.11 provides that the party asserting
a violation of the Comprehensive Merit Personnel Act (CMPA) has the burden of proving
allegations of the complaint and PERB Rule 520.4 provides that the Respondent’s answer shall,
inter alia, state its position with respect to the allegations set forth in the complaint. The
Complainant fails to satisfy these requirements by listing at least five paragraphs in his pleading
that do not contain assertions, claims, declarations or statements of a party to an action, made in

a pleading, setting forth what he expects to prove. Blacks Law Dictionary, Fifth Edition.

Therefore, the “Motion for Amendment to Complaint” must be dismissed.




WHEREFORE, the Respondent Agency respectfully requests the Board to dismiss the
“Motion For Amendment to Complaint” in its entirety, with prejudice.

Respectfully submitted this 2™ day of May, 2002.

For the Agency- Respondents:

D.C. OFFICE OF LABOR RELATIONS AND COLLECTIVE BARGAINING
441 4" Street, NW, Suite 840 North

Washington, DC 20001

Tel.: (202) 724-4953

Fax: (202) 727-6887

FW. Wojcik, Jr., Esq.

%Labm Relations Specialist

Mary E , Attorney 0
Dlrector




CERTIFICATE OF SERVICE

The undersigned certifies that on May 2, 2002 a true and correct copy of the
foregoing Agency-Respondent’s Answer to The Motion for Amendment to
Complaint was served via First Class mail, postage prepaid upon the following:

Date: May 2, 2002

Carl L.White

3432 ‘N’ Street S.E.
Washington, DC 20019
(202) 584-8221

William Dupree,
Chairman

Fraternal Order of Police
DOC, 711 4" Street, N.W.
Washington, D.C. 20001
(202) 737 1892

kb —

abor Relations Specialist




GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

)
CARL L. WHITE, )
)
COMPLAINANT, )
)
v. )
) PERB Case No. 02-U-15
THE DISTRICT OF COLUMBIA )
DEPARTMENT OF CORRECTIONS )
and ) %
) 2
THE FRATERNAL ORDER OF ) !, 1
POLICE, )
) 4
RESPONDENTS ) SR
) |
D)

AGENCY-RESPONDENT’S ANSWER TO THE MOTION FOR AMENDMENT TO
COMPLAINT

The District of Columbia Department of Corrections (“Respondent” or “Agency”),
through the Office of Labor Relations and Collective Bargaining (OLRCB), answers the
allegations in the above referenced Motion/Complaint as follows:

1. The statements in paragraph 1,2,3,4, and 5 failed to state a claim upon which relief

can be granted, and therefore, are denied in their entirety.

2. Paragraph 6 is denied in its entirety.

3. Paragraph 7 is denied in its entirety.

4. The Agency is unable to determine whether Complainant’s pleading is a motion,

complaint, amendment to a complaint or an answer to his own original complaint. As




such, Agency-Respondent requests the Executive Director or the Board to dismiss
the filing, with prejudice.

5. The Agency reincorporates the Answer, Affirmative Defenses, and Motion
to dismiss filed in this action on Aprii 22, 20G02.

ADDITIONAL AFFIRMATIVE DEFENSE

Failure to State Allegations

PERB Rule 520.3(d) requires, inter alia, a clear and complete statement of the facts
constituting the alleged unfair labor practice. PERB Rule 520.11 provides that the party asserting
a violation of the Comprehensive Merit Personnel Act (CMPA) has the burden of proving
allegations of the complaint and PERB Rule 520.4 provides that the Respondent’s answer shall,
inter alia, state its position with respect to the allegations set forth in the complaint. The
Complainant fails to satisfy these requirements by listing at least five paragraphs in his pleading
that do not contain assertions, claims, declarations or statements of a party to an action, made in

a pleading, setting forth what he expects to prove. Blacks Law Dictionary, Fifth Edition.

Therefore, the “Motion for Amendment to Complaint” must be dismissed.




WHEREFORE, the Respondent Agency respectfuily requests the Board to dismiss the
“Motion For Amendment to Complaint” in its entirety, with prejudice.

Respectfully submitted this 2™ day of May, 2002.

For the Agency- Respondents:

D.C. OFFICE OF LABOR RELATIONS AND COLLECTIVE BARGAINING
441 4™ Street, NW, Suite 840 North

Washington, DC 20001

Tel.: (202) 724-4953

Fax: (202) 727-6887

J VE

9

Cadk Womk Jr., Esq.
Supervisory Labor Relations Specialist

Mary E Attorney O
Dlrector




CERTIFICATE OF SERVICE

The undersigned certifies that on May 2, 2002 a true and correct copy of the
foregoing Agency-Respondent’s Answer to The Motion for Amendment to
Complaint was served via First Class mail, postage prepaid upon the following:

Carl L.White

3432 ‘N’ Street S.E.
Washington, DC 20019
(202) 584-8221

William Dupree,
Chairman

Fraternal Order of Police
DOC, 711 4™ Street, N.W.
Washington, D.C. 20001
(202) 737 1892

Date: May 2, 2002

—-140‘-\ o
k Avol B

abor Relations Specialist




BEFORE THE PUBLIC EMPLOYEE RELATION BOARD
GOVERNMENT OF THE DISTRICT OF COLUMBIA

CARL L. WHITE,
Complainant,

\'A PERB Case No. 02-U-15
DISTRICT OF COLUMBIA
DEPARTMENT OF CORRECTIONS;
FRATERNAL ORDER OF
POLICE/DEPARTMENT OF
CORRECTIONS LABOR
COMMITTEE,

Respondents.

R R T T

ANSWER OF FRATERNAL ORDER OF POLICE/
DEPARTMENT OF CORRECTIONS LABOR COMMITTEE

Fraternal Order of Police/Department of Corrections Labor
Committee (“FOP/DOC LC”), the exclusive certified bargaining representative for
all non-managerial/non-supervisory employees of the Department of Corrections,
presents this Answer to the Complaint in Case No. 02-U-15.

JURSIDICTION

1. FOP/DOC LC denies the allegations of paragraph 1 of the

Complaint.
PARTIES

2. FOP/DOC IC is without sufficient information to admit or

deny the truth of the allegations of paragraph 2 of the Complaint, and therefore,

deems such allegations to be denied.

et I T



3. FOP/DOC LC admits the allegations of paragraph 3 of the

Complaint.
FACTS

4. FOP/DOC LC is without sufficient information to admit or
deny the truth of the allegations of paragraph 4 of the Complaint, and therefore,
deems such allegations to be denied.

5. FOP/DOC LC denies the allegations of paragraph 5 of the
Complaint, except that it is admitted that between June 1, 2000 and through May 31,
2002, William Dupree serves.as the duly-elected Chairman of the FOP/DOC LC.

6. FOP/DOC LC denies the allegations of paragraph 6 of the

Complaint.

7. FOP/DOC LC denies the allegations of paragraph 7 of the
Complaint.

8. FOP/DOC LC denies the allegations 6f paragraph 8 of the
Complaint.

9. FOP/DOC LC denies the allegations of paragraph 9 of the
Complaint.

10.  FOP/DOC LC denies the allegations of paragraph 10 of the
Complaint.

11.  FOP/DOC LC denies the allegations of paragraph 11 of the
Complaint.



12.  FOP/DOC LC denies the allegations of paragraph 12 of the
Complaint.

13. FOP/DOC LC is without sufficient information to admit or
deny the truth of the allegations of paragraph 13 of the Complaint, and therefore,
deems such allegations to be denied.

14.  FOP/DOC LC is without sufficient information to admit or
deny the truth of the allegations of paragraph 14 of the Complaint, and therefore,
deems such allegations to be denied.

ALLEGED UNFAIR LABOR PRACTICES

15.  FOP/DOC LC denies the allegations of paragraph 15 of the

Complaint.

16. FOP/DOC LC denies the allegations of paragraph 16 of the
Complaint.

RELIEF SOUGHT

17. FOP/DQC LC denies the allegations of paragraph 17 of the
Complaint.

18. FOP/DOC LC denies the allegations of paragraph 18 of the
Complaint.

19.  FOP/DOC LC denies the allegations of paragraph 19 of the
Complaint.




RELATED PROCEEDINGS

20. FOP/DOC LC is without sufficient information to admit or
deny the truth of the allegations of paragraph 20 of the Complaint.

MOTION FOR ADMINISTRATIVE DISMISSAL

FOP/DOC LC moves that it be dismissed from further proceedings in
this case on the grounds that Complainant Carl L. White has continuously been
employed by the Department of Corrections as a “management employee” under the
Management Supervisory Service pursuant to D.C. Code § 1-609.51 since October,
1995. Complainant has not been an employee within the collective bargaining unit
certified in PERB Case No. 93-R-04, Certification No. 73, since October, 1995.

Where the allegations of paragraphs 9 to 14 of the Complaint assert a
loss of status as a bargaining unit employee after October, 1995, such allegations are
barred by the provisions of D.C. Code § 1-609.51 and regulations of the Government
of the District of Columbia relating to the Management Supervisory Service. The
Public Employee Relations Board lacks jurisdiction over the allegations of this
complaint pursuant to D.C. Code § 1-605.02 and PERB Rule 520.4.

For the foregoing reasons, FOP/DOC LC requests that the Complaint

be dismissed in its entirety.




Date: April 24, 2002

Respectfully submitted,

FRATERNAL ORDER OF POLICE/
DEPARTMENT OF CORRECTIONS
LABOR COMMITTEE,

By Counsel:

BAPTISTE & WILDER, P

%ﬁ/ﬁ

Jafnes F. Wallington (D.C. Bar 37309)
150 Connecticut Avenue, N.

Suite 500

Washingron, D.C. 20036

(202) 223-0723




CERTIFICATE OF SERVICE

I hereby certify that true copies of the foregoing Answer of
FOP/DOC LC have been served by U.S. Mail, postage prepaid, this 24th day of

April, 2002 upon the following parties and representatives:

For Complainant: Carl L. White
3432 “N” Street, S.E.
Washington, D.C. 20019

For Department of Corrections:  Mary E. Leary, Esq., Director
OLRCB
411 4 Street, N.W., Sutte 200 South
Washington, D.C. 20001

L

es F. Wallington
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GOVERNME:~ f OF THE DISTRICT OF CO.. . MBIA
PUBLIC EMPLOYEE RELATIONS BOARD

CARL L. WHITE, COMPLAINANT
V.
DISTRICT OF COLUMBIA DEPARTMENT OF
CORRECTIONS (AGENCY) AND THE
FRATERNAL ORDER OF POLICE (FOP),

AGENCY / RESPONDENTS

PERB CASE # 02-U-15 -

MOTION FOR TQ EXTEND TIME TO FILE REPLY

The purpose of this motion is to request this Board to extend time to May 10, 2002, time having

already expired, stating as follows:

1. This Board has already granted Complainant’s amendment motion. The circumstances, which
necessitated the earlier motion, have already been described.

2. Because of the unique nature of the legal questions presented in this matter, Complainant was
required to undertake extensive legal research to determine the applicable authority for support
of his position. This research took additional time, which had not been contemplated at the
inception of this matter. The resecarch has now been completed and the response is

forthcoming.

»

3. , Complainant has now contacted James F. Wallington, Esquire, on April 30, 2002, at 202-223-
0723. Mr. Wallington concurred with the extension request.

4. Complainant contacted Jack Avery, Esquire, on April 30, 2002, at 202-724-4953. Mr. Avery

did not concur with the request for extension of time.

5. Complainant was unable to contact Gregory Jackson, Esquire, on April 30, 2002. Mr.
Jackson’s secretary, Billie Cuba advised that he was not in his office.

6. Wherefore, for the reasons aforementioned, Complainant respectfully reqfests this Board to

grant this motion.

Respect\‘fllly submi ed,
Carl L. White,
Complainant

3432 ‘N’ Street S.E.

Washington, D.C. 20019
202-584-8221

-



CERTIFICATE OF SERVICE

It is hereby certified that copies of the foregoing motion were mailed, postage prepaid, this 1¥ day of
May, 2002, to the following:

o Jack Avery, Esquire
441 4™ Street N.W.
Suite 200 South
Washington, D.C. 20001

a James Wallington, Esquire
1150 Connecticut Avenue N.W.
Suite 500
Washington, D.C. 20036

a Gregory Jackson, Esquire

1923 Vermont Avenue N.W., 2™ Floor
Washington, D.C. 20001

Ca.,v@ {Zﬁ@;@ S$—({-o0>

Carl L. White Date




GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

CARL L. WHITE,
COMPLAINANT,
V.
PERB Case No. 02-U-15
THE DISTRICT OF COLUMBIA
DEPARTMENT OF CORRECTIONS

and

THE FRATERNAL ORDER OF
POLICE,

RESPONDENTS
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AGENCY-RESPONDENT’S MOTION TO DISMISS

The Agency, pursuant to PERB Rule 553, moves to dismiss the above captioned
complaint in its entirety, with prejudice. The basis for this motion is the fact that
Complainant was a non-bargaining unit employee — a supervisor, within the Managerial
Supervisory Service - and as such has no standing to bring claims of an unfair labor
practice before the Public Employee Relations Board (PERB).

FACTS

The Complainant received a competitive promotion under the Career Services
provisions of DPM Chapter 8§, to the Supervisory Position of Correctional Program
Officer, DS-12, effective 10/01/95. The Complainant’s position of Correctional Program
Officer, DS-12 was abolished with the privatization of the Correctional Treatment

Facility by Correctional Corporation of America on March 15, 1997. The Complainant




was offered a position in the D.C. Jail, in the official capacity of Correctional Program
Officer, DS-12, wherein, he supervised an unit of Correctional Treatment specialists, who
provide case management services to the inmate population. '

On August 27, 2000, the Complainant forfeited many of his personnel-related
appeal rights by accepting a position within the Managerial Supervisory Services,
converting his DS-12 position to an MS-12. This was the Complainant’s official position
of record until his mandatory retirement on December 15, 2001, pursuant to provisions of
5 U.S.C. 8336. The Correctional Program Services position is supervisory and is coded
XAA (non-bargaining unit) in Section 34 of his Official Personnel Action Form One.?

On November 27, 2001, the Complainant was given an Advance Notice of
Proposed Suspension. He was charged with negligence and incompetence for failing to
properly supervise Correctional Treatment Specialist Cynthia Hackett, who failed to
provide adequate Case Management services to Joseph Heard. As a result Heard was
illegally incarcerated from October 13, 1999 * to May 2001.

‘The Complainant did not receive a Final Agency decision to the Advance Notice
due to his election to retire effective December 15, 2001, notwithstanding his eligibility

to work until December 31, 2001.

' The position of Correctional Program Qfficer and Supervisory Correctional Treatment Specialist are both
supervisory and classified at the DS-12 grade level. The D.C. Office of Personnei determined that the two
positions were so similar in duties and responsibilities that they offered the Complainant the position of
Correctional Program Officer at the D.C. Jail. However, the Complainant may have been inadvertently
referred to as a Supervisory Correctional Treatment Specialist in the November 27, 2001 Advance Notice
of Proposed Suspension.

> See Exhibit “A” attached and incorporated by reference.

* The date he should have been released.




The Complainant filed an internal complaint of discrimination with Fred Staten,
Jr., EE.O Officer on November 28, 2001* claiming that the position of Correctional
Program Officer to which he was promoted on October 1, 1995 should have been in the
Collective Bargaining Unit” Coincidentally, the internal complaint of discrimination was
filed one day after the Advance Notice of Proposed Suspension was issued.

The Complainant also filed a formal complaint of discrimination with the
D.C.Office of Human Rights and cross-filed to the United States Equal Employment
Opportunity Commission on January 30, 2002. The formal complaint makes no reference
to the Complainant’s promotion to Correctional Program Officer which was the basis of

his Internal Complaint of Discrimination.

ARGUMENT

A. As a Supervisor, within the Management Supervisory Services, the Complainant
Lacks Standing to Bring an Unfair Labor Practice Complaint.

The Complainant’s position of Correctional Program Officer was a supervisory
position. The position was inadvertently advertised in Vacancy Announcement, FL (23)
95-112 as being in the FOP Bargaining Unit. However, the Announcement indicated that
the position involved supervisory and managerial duties. The Complainant was advised
of the error before he took the position. Thus, the Complainant knew that he was not a

member of the FOP bargaining unit or any DOC bargaining unit. Additionally, if any

* Nearly 5 4 years after he was promoted to the position and over a year after his acceptance of the MSS
promotion.

> The Complainant was advised and acknowledged that there was an error in the Position Vacancy
Annoucement.But the Announcement indicates in the section entitled “Brief Description of Duties,”

the supervisory and managerial duties of the position.



confusion could have existed, it was surely eliminated by the Complainant’s acceptance
of a Management Supervisory Services (MSS) appointment in 2000,

Supervisors such as the Complainant are explicitly excluded from coverage under
the Comprehensive Merit Personnel Act (CMPA) at D.C.Code® 1-617.01(3)(d) that
provides although each employee of the D.C. government has the right to join a labor
organization, a supervisor or management official does not have the right. Additionally,
D.C. Code 1-617.09(b)(1) provides, in pertinent part:

A unit shall not be established if it includes the following: (1) Any
management official or supervisor...

Additionally, the MSS, which the Complainant is employed, expressly precludes
bargaining unit employees. D.C. Code Section 1-609.52 states,
(b) Consistent with the provisions of subchapter XVII of this chapter, any

individual occupying a position included in a recognized collective bargaining
unit shall not be included in the Management Supervisory Service.

Even the Collective Bargaining Agreement (CBA) that was operative at the time
of Complainant’s promotion on October 1, 1995 provides in Article 1, RECOGNITION,
“The employer recognizes the Union as the exclusive representative of all employees of
the D.C. Department of Corrections excluding management employees, confidential
employees, supervisors....”

‘While the Complainant alleged that his position as a Correctional Program Officer
was not supervisory, he referred to himself as Chief Case Manager in certain
correspondence.” The CMPA excludes both supervisor and managers from its coverage.

The Complainant having been a shop steward before his promotion on October 1, 1995 to

¢ All references to the D.C. Official Code are to the 2001 Ed.
7 See Exhibit “B” attached and incorporated by reference. It is a Memorandum to the Director of the D.C.
Department of Corrections dated May 5, 1998 from the Complainant.




Correctional Program Officer, DS-12, surely knows that even as a manager, as he called
himself, he was excluded from the protection of the CMPA..

The Complainant incorrectly alleges that the PERB has jurisdiction over the
Unfair Labor Complaint he filed. He does not allege a violation of D.C. Code 1-617.04%,
but even if he had the PERB does not have jurisdiction because the Complainant’s MSS
supervisory position excludes him from the protections of the Labor Relations
Subchapter of the Comprehensive Merit Personnel Act.

Since the Complainant was not a member of a bargaining unit he had no standing
to allege an unfair labor practice (ULP) against the Agency. As such, the Agency
respectfully requests the Board to dismiss the Complaint in its entirety, with prejudice.

B. The Complainant Lacks Standing to Raise a Contractual Claim or a
Representational Claim Before the Board,

Although extremely difficult to decipher, the Complainant’s claims may be
loosely contractual or representational in nature. His claims involve determining whether
the position to which he was promoted should have been classified as being within the
bargaining unit. Of course the Complainant has no standing to assert the claim under the
provisions of the CBA since, as a supervisor, he is not a member of the bargaining unit.
In any case, the Complainant cannot properly file a contractual claim before the Board.
Additionally, the Complainant clearly lacks standing under the PERB rules to file a
clarification or modification petition.

D.C.Code Section 1-617.04(a)(5) provides, “[t]he District, its agents and
representatives are prohibited from...[r]efusing to bargain collectively in good faith with

the exclusive representative.” The Complainant has no standing to assert this claim

¥ The D.C. Code section which indicates the elements of an Unfair Labor Practice.




against the Agency because he is not a representative of the FOP. Therefore the Agency
has no duty to bargain with him. Additionally the Complainant seems confused because
he filed this ULP and made these allegations against the FOP, the exclusive
representative of the bargaining unit.

D.C. Code 1-617.04(a)(5) protects and enforces employee rights and employer
obligations by making their violation an unfair labor practice. However, in determining a
violation of this obligation, the PERB has always made a distinction between obligation
that are statutorily imposed under the CMPA and those obligations that are contractually
agreed-upon between the parties. The CMPA provides for the resolution of the former,
while the parties have contractually provided for the resolution of the latter, vis-a-vis, the
grievance and arbitration process contained in their collective bargaining agreement.’
Therefore, the PERB has concluded, that it lacks jurisdiction over alleged violations that

are strictly contractual in nature. American Federation of State, County, and Municipal
Employvees, Local 2921 v, District of Columbia Public Schools, 42 DCR 5685, Op. No.

339, PERB Case No. 92-U-08 (1992). See also, Washington Teachers’ Union, Local 6,

American Federation of Teachers, AFL-CIO v, District of Columbia Public Schools, 42

DCR 5488, Slip Op.No. 337, PERB Case No. 92-U-18 (1995).

Finally, to the extent the Complainant is seeking to clarify the certified unit
description, an unfair labor practice is an improper tool. A PERB Rule 504 Modification
or a Rule 506 Clarification may only be filed by an employing entity or by a labor
organization. If the Complainant is seeking to review the existing certification, the

Complainant is barred due to lack of standing.

® A dispute currently exists as to whether the FOP and the Agency are parties to any collective bargaining
agreement. That dispute is before the Board in several unrelated cases.




Even if his claims were true, the Complainant is simply barred from raising
contractual or representational matters before the Board. As such, the Agency
respectfully requests the Board to dismiss the Complaint in its entirety, with prejudice.

C. Even Assuming the Veracity of Complainant’s Most QOutlandish Accusations,

the Complainant Has Failed to Allege Any Claim Upon Which Relief Can Be
Granted.

The Board has found that an alleged discriminatory act by a District government
agency with respect to an employee's term or condition of employment must be
motivated by an intent to encourage or discourage membership in any labor organization

in order to demonstrate a unfair labor practice based upon discrimination. Butler, et al.

and The Department of Corrections, 49 DCR 1152 (February 8, 2002)Teamsters, [.ocal

Union 739, a/w International Brotherhood of Teamsters, Chauffeurs, Warehousemen and

Helpers of America, AFL-CIO v. D.C. Public Schoois, 43 DCR 5585, Slip Op. No. 375,

PERB Case No. 93-U-11 (1994).

The Complainant’s absurd allegations that he was the subject of collusion
between the Agency and the Union to discriminate against him, do not fall within the
elements of any unfair labor practice. Nor does the Complainant’s allegations that the
position of Correctional Program Officer was non-supervisory and lowered his “standing
in the Agency’s organizational structure™ satisfy the elements of an unfair labor practice
under the CMPA at D.C.Code 1-617.04. Even if they did the Complainant has no
standing as a supervisor to assert them.

Since the Complainant retired early, he avoided the proposed suspension for

negligence and incompetence, so he did not suffer any harm as he alleges. Nor is he




entitled to back pay since he was always paid from October 1, 1995 to his retirement as a
Correctional Program Officer, MS-12.

Since the Complainant has failed to allege any claim upon which the Board may
grant him relief and since the Complainant has not alleged any actual damages which the
Board could remedy, the Agency respectfully requests the Board to dismiss this matter in
its entirety, with prejudice.

CONCLUSION

The Complainant was promoted to the position of Correctional Program Officer
DS-12 effective October 1, 1995, and later accepted a position within the newly created
MSS as a MS-12 Correctional Program Officer. These positions were unquestioningly
supervisory and were excluded from the bargaining unit by statute. The Complainant
was aware of the supervisory nature of the position. None of the Complainant’s
allegations of an unfair labor practice satisfy the statutory elements of Section 1-617.04
of the CMPA, (D.C.Code Section 1-617.04). While the Complainant’s alleged claims
might have some contractual basis, he has no standing to have them resolved under the
grievance and arbitration process contained in bargaining unit CBA, because, as a
supervisor, he is excluded from membership in the bargaining unit.

It appears that the internal complaint of discrimination and the filing of a formal
complaint with the D.C.Office of Human Rights and the cross complaint with the U.S.
Equal Employment Opportunity Office were all motivated by the Complainant receiving
the Advance Notice of Proposed Suspension on November 27, 2001. He filed the internal

complaint of discrimination one day afterwards on November 28,2001,




Therefore, based on the foregoing, the Agency respectfully requests that PERB

dismiss the Unfair Labor Practice Complaint in its entirety, with prejudice.

Respectfully submitted this 22™ day of April, 2002,
For the Respondents:

District of Columbia Office of Labor
Relations and Collective Bargaining
441 4" Street, NW, Suite 200 S
Washington, D.C. 20001

Tel: (202) 4953

Fax (202) 6887
‘ /,
be'{ ‘_'L d

/ Walter W. Wojcik, Jr., E

Supervisory Labor Relafdons
Specialist

Mary E. Leary, Esq., Director
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Gavernment of the District of Columbia
DEPARTMENT OF CORRECTIONS
Detenrion Facility
1901 D Street, S.E.
Washington, D.C. 20003
202-673-8500

MEMORANDUM

TO: Margaret Moore,
Director, D.C. Department of Corrections

FTHROUGH: John H. Thomas, |
Executive Deputy Directar

Adrienne R. Poteat
: b Z,ykﬂ—
Director of Institw ( 2 o % / l —_

rroM:  Cafdldy ® Ister

Carl L. White, Correctional Program Officer, DS 0006-12

DATE:  May $, 1998

SUBJECT: Requesting Review of Annual Performance

This writer received his yearly rating on Thursday, April 21, 1998. Pursuant to

District Personnel Manual Chapter 14, the purpose of this memorandum is fo determine
whether this writer's supervisor, Acting Deputy Warden for Programs, Ms. Shirley
Williams' judgment of an excellent rating was motivated alone by malice at the Central
Detention Facility (CDF). The reason for the request is to determine whether or not his
excellent rating would prejudice this writer on the retention list or possibly promotioa.

(3
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Manager raises the following issues:

1. Undisputed judgment raises the har for an outstanding rating.
2. Compliance with work instnictions gave nise 1a the level of ourragenus eonduet.
3 Orderliness in work place: emplavee is in the zone of danger.

4 Observance of niles, including safety is a hreach of District Persannel Chaprer 14,

vk
"

Undisputed Judgment Raises the Rar For An Quistanding Rating

Tn an anempt to preclude this manager from a outstanding rating, Ms. Whlliams
asserts thar manager is unahle 1o make clear, well defined hreak herween union and
management and could find himself in a challenged position Ms Williams characterizes
her cammenrs as undisputed when, in fact, the record clearly shaws quite the opposite.
Manager's Position Description, NS-0006-12-04-5, states the incumbent functions as an
aperational manager of an assigned honsing unit, and is responsible for supervising and
directing the activities of a mulfidisciplinary team of staff members who are assigned to
work within the imit. (See anachment #1). However, accarding to the N.C. Qffice of
Personnel the job descniption for Supervisory Case Marager daes nat exist.

This wniter's office is ascigned to the second floor as Chief, Case Manager of Unit
I next 1o Chief, Case Manager of {Init . Mr. Seth Vaughn. Both chiefs supervise nine
case managers under their puyrview  Currently, two secretanies are assigned to the second
floar, while the case manager's office space is located within the inmate housing nnit. Ms.
Williams' warking space is alsn Jocated on the second floor in the Case Management Unit,
while ather deputy wardens are assigned to the first floor.

On numerons aceasions this writer's judgment has requested keys to his assigned
wark area in the Case Management Unit on the second floor, leading 1o the capier room,
clerical area and the rest room without success for aver a year through monthly reports.
(See attachment #2).

CDF Policy 5021 - 1R, Key Control, dated July 3, 1997, disclosed during
discoverv, revealed specific responsihilities for the issne; distobution and control of all
keys assigned within the CDF. (See attachment #3) This is one of the accurrences that
the Acring Deputy Warden for Proprams gives reference to in her commenis “unahle 1o
make a clear well defined break hetween union and management”. Manager 1s heing
prejudiced because he is a former shap steward, prior 1o current position with the
American Federation of Government Fmployee (AFGE) and Teamsters. Ms. Williams'
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actions of controlling hoth chief's key ring is not consistent with CDF's awn wriften policy
and requested kevs have never materialized. A truly disputed question is how did non-
supervisory employees obtain keys tn cerfam doars that the chiefs don't passess. The Key
Control Policy alse says "The Insritutional Training Coordinator shall be respansible for
ensuring that all new employvees are thoroughly familiar with the pracedure outlined in
reference to "Kev Control™

Whether the Ading Demity Warden'’s condict can be extreme and outrageous
depends on facts of this case Numerotis memorandums addressing varions correctional
sertings have prejudice this emplavee in terms of ndgment

2. Compliance With Wark Instructions Gave Rise Tn The Level Of Qutrageaus
Conduct

Manager’s second contention that facts are in dispute is the statement "at times in
his dealings with inmates, he negates continued professionalism®  This writer's Positian
Descnption agatn states "consulis with instfitntional administration, secunity personnel and
mmates as necessary n the resolution of emergency or extraordinarv correctional
prohlems”  However. this manager has chaired the Inmate Grievance Advisory
Committee (IGAC) on a monthly hasis for over one vear Compliance Monitor, Gloria
Thaxton stated that IGAC chairman has made an astronomical difference in keeping the
CDF in compliance with the Waomen vs DNistrict of Columbia and Franklin vs District of
Columhia during this raing period  Emplavee has worked above and bevond the caft of
duty for the enfire Inmate nopulation. A truly disputed question is emplovee being
prejudiced and why not delegate the other chief the responsibility. ¥ is alleged that he
received an ontstanding rating with less vesponsibility and was transferred to CDF six
months ago from Maximum Security. While this manager was assigned to CDF on March
17, 1997, from the refention list, due to reduction in force from the Correctional
Treatment Facility (CTF)

In attentive record keeping of this employee's position description and policy
deviation is abundant. Ms. Williams failed to make this writer aware of the performance
requirements of the position he occupies; recognizing meritorions efforts requesting
various support services {0 all IGAC meeting and drug treatment emplayees for the detail
inmates. It is incomprehensible to this writer that such indiffercnce and inattentiveness
can be accepted in general. Government rules, regulations and CDF's own policy are
promulgaied to avoid the situation that occurred during this rating period. The record is
clearly in dispule, how can Ms. Williams rate this manager when she was not aware of
Position Description as noted on the P.O. Form 12 as Supervisory Case Manager.
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That is why proper procedures are in place, because without procedwres, the
conduct of the Acting Deputy Warden would be extreme and outrageous! District
Personnel Chapter 14 and CDF's own policies are mandated to prevent a sination in
which there 1s a high degree of probability that severe outrageous conduct and emotional
distress will follow and Ms. Williams goes ahead in conscious disregard of good faith.
Manager was entitled to protection.

3. Orderliness in Work Place: Manager in the Zone of Danger

Ms. Williams' rating misses the point. Here, not knowing the job description,
prejudice this entire rafing perniod is sufficient, standing alone. for cutrageous condnct.
Here, we not only have lack of knowledge of Post Description, but how is his skills
different to the other Chief Case Manager. We also have viokations of facility policy in
terms of key control and the District of Columbia Municipal Regulations Chapter 14.
These regulations and internal procedures are designed to protect this emplovee, and
those similarly simated from conduct that if not followed, can amount 1o extreme
oufrageous behavior.

Comphance Monitor, Gloria Thaxton, Violet Hicks, Warden's office and inmates
participating with the IGAC testimony will link the casual conpection of Ms. Williams'
neglicent statement about lack of professionalism with the inmates.

This manager contends that he was within the zane of denger required because his
harm began with being a former shop steward.  This manager firther acknowledees that
the Deputy Warden for Programs office created an inequitable situation in directing all
case managers to work the "Lornton Desk”™ (See attachmemt #1). This assignment was
normallv assigned to Unit I and not assigning case managers from Unit I to work the
intake process under the purview of Unit Tl. Building on the work of her predecessors,
Pamcia Temoney and Mario Randle, Ms. Williams prejudiced this rating purview when
she wrote define break between union and management. Agaim, the CDF's own policy
and District rules and regulations are in place to avoid the negligent conduct that occurred
in this case. Based on the record, the manager is wiﬂlin the zone of danger.

. Observance of Rules, Including Safety Is A Bmch of District Personne}
Chapler 14

Here, this manager is challenging the entue excellent rating without supporting
documents, as a result, this writer suffered prejudice in terms of possible promotion and
standing on the reteation list. Therefore, Acting Deputy Wardea for Programs under this
scenarnio as well, Ms. Williams' oversight cannot be considered sound strategy, nor can it
be considered reasansble professional representation under the prevailing professional

norms.
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: Comments in the rating are clearly improper. They include, in rebuttal, the rater’s
personal opinian regarding this writer, and her attempt to shift the burden of proof to this
manager on a material issue. This appeal preserves error review under the standard of
substantial prejudices rather than the stringent plain error standard. No indication on the
P.O. Form 12 for "Observance of rules, including Safery” by plus (+), check or minus (-)
was left for review under the demandmg plain ervor standard. Under no circumstance can
this oversight be justified as sound strategy, or as a reasonable tactical decision. There is
reasonable probability that absent the ervors of the rater, the result of the rating period
would have been an outstanding rating. |
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CERTIFICATE OF SERVICE

The undersigned certifies that on April 22,2002 a true and correct copy of the
foregoing Agency’s Motion to Dismiss was served via first Class mail, postage prepaid
upon the following:

Carl L.White

3432 ‘N’ Street S.E.
Washington, DC 20019
(202) 584-8221

William Dupree,
Chairman

Fraternal Order of Police
DOC, 711 4™ Street, N.W.
Washington, D.C. 20001
(202) 737 1892

Date: April 22, 2002

, Bsq.
abor Relations Specialist




GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

CARL L. WHITE,
COMPLAINANT,
V.
PERB Case No. 02-U-15
THE DISTRICT OF COLUMBIA
DEPARTMENT OF CORRECTIONS

and

THE FRATERNAL ORDER OF
POLICE,

RESPONDENTS

' e e S et et umt et St ot Sempt St Nempt' ot “egt' “agpt

AGENCY-RESPONDENT’S ANSWER TO UNFAIR LABOR PRACTICE
COMPLAINT

The District of Columbia Department of Corrections (“Respondent” or “Agency”),
through the Office of Labor Relations and Collective Bargaining (OLRCB), answers the
allegations in the above captioned Complaint as follows:
1. To the extent the allegation in paragraph 1 is a conclusion of law, for which no
response is necessary, it is therefore denied by the Agency. As additional
information, the Agency denies the Public Employee Relations Board (PERB)
(“Board”) has jurisdiction because the Complainant was a supervisor, clearly
outside of the bargaining unit, at all times alleged in his complaint and has no

standing to assert an unfair labor practice under the Comprehensive Merit
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Personnel Act (CMPA). Additionally, assuming arguendo that Complainant had
standing, no complaint for which relief can be granted has been raised.
2. The Agency responds to the allegations in Paragraph 2, as follows:

a. The Agency denies the allegation in the first sentence. The
Complainant was moved from the District Service Schedule to the
Managerial Supervisory schedule in September 2000, moving from a
DS-12 to a MS-12.

b. The allegations in the second sentence are ambiguous, as they are not
identified by any specific period. To the extent that any response is
required, the allegations are denied.

c. The Agency admits the allegations in the third sentence.

d. The Agency is without sufficient knowledge to admit or deny whether
“Supervisory Correctional Treatment Specialist” was never
Complainant’s job title, therefore denies said allegation. The Agency
admits all remaining allegations in the fourth sentence.

¢. The Agency admits the Complainant was charged with negligence and
incompetence as stated in the fifth sentence.

f. The Agency admits the allegations in the sixth sentence.

g. The Agency admits the allegations in the seventh sentence.

h. The Agency admits the Complainant was provided with at least 60-
days advance notice of his impending Title 5 U.S.C. Section 8335(b)

mandatory retirement, as stated in the eighth sentence. The




Respondent lacks sufficient information as to the exact date of the
service of the notification and therefore denies said allegation.
3. The Agency admits the allegations in paragraph 3
4. The Agency admits the allegations in paragraph 4 that Fred Staten is an EEO
Officer, but is without sufficient knowledge to admit or deny the remaining
allegations, and therefore denies those allegations.
5. The Agency admits that Mr, William Dupree is the Chairman of the Fraternal
Order of Police Department of Corrections Labor Committee. The Agency was
advised of Mr. Dupree’s installation as Chairman on or about June 2000. The
Agency is without sufficient information to admit or deny the remaining
allegations in paragraph 5, and therefore denies those allegations.
6. To the extent the allegations in paragraph 6 are conclusions of law, for which no
response is necessary, they are therefore denied by the Agency. The Agency denies
all remaining allegations in paragraph 6.
7. The Complainant accepted a position within the Managerial Supervisory Services
(MSS) as an at-will employee on or about August 27, 2000. The Complainant
admits “Position Vacancy Announcement Number FL(23)95-112”, drafted in 1995,
improperly indicated “Position Correctional Prog. Officer. DS-006-12" was within
the bargaining unit. The Agency denies that the Correctional Program Officer
position was “non-supervisory.” The Agency denies the remaining allegations in
paragraph 7.
8. The statement in paragraph 8 is incomprehensible and is therefore denied.

9. The statement in paragraph 9 is incomprehensible and is therefore denied.




10. The statement in paragraph 10 is incomprehensible and is therefore denied. To
the extent the allegation in paragraph 10 is a conclusion of law, for which no
response is necessary, it is therefore denied.

11. The statement in paragraph 11 is incomprehensible and is therefore denied. To
the extent the allegation in paragraph 11 is a conclusion of law, for which no
response is necessary, it is therefore denied.

12. The Agency denies the allegations in paragraph 12.

13. The Agency admits that Complaint retired effective December 15, 2001. All
remaining allegations are denied.

14. The Agency is without sufficient information to respond to the mental
conditions of the Complainant and therefore denies said allegations. To the extent
that allegations in paragraph 14 constitute conclusions of law, for which no
response is necessary, the Agency denies said allegations. The Agency denies all
remaining allegations in paragraph 14.

15. To the extent that allegation in paragraph 15 is a conclusion of law, for which
no response is necessary, the Agency denies said allegation. The Agency denies all
remaining allegations in paragraph 15.

16. The allegation in paragraph 16 is a conclusion of law, for which no response is
necessary and is therefore denied by the Agency.

17. Paragraphs 17, 18, and 19 are prayers for relief to which no answer is required.




AFFIRMATIVE DEFENSES

Timeliness
Although the Agency is unable to decipher the date of occurrence of the perceived

allegation from the text of the Complaint, it appears that certain allegations occurred as
early as 1995, well beyond the 120-day timely filing requirement. PERB Rule 520.4.
Those allegations outside of the 120-filing period should be dismissed by the Board, with
prejudice.

Standing

The Complainant, an at-will Managerial Supervisory Service, non-bargaining unit
employee, lacks standing to file an unfair labor practice complaint under Section I-
617.04 of the D.C. Official Code.

Lack of Subject Matter Jurisdiction

The Board lacks subject matter jurisdiction to hear the Complainant’s allegations related
to Federal Title VII discrimination, prohibited personnel practices, the Administrative
Procedure Act, Section 1983 of the Civil Rights Act and the United States Constitution.
As such, the Board should dismiss the Complaint with prejudice.

Failure to State a Claim Upon Which Relief May Be Granted

The Respondent has failed to state a single cause of action which may be brought before

the Board. As such, the Board should dismiss the Complaint with prejudice.

WHEREFORE, the Agency respectfully requests the Board to dismiss the
Complaint in its entirety, with prejudice.
Respectfully submitted this 22™ day of April, 2002.

For the Respondents:
D.C. Office of Labor Relations and Collective Bargaining




441 4™ Street, NW, Suite 200 South
Washington, DC 20001

Tel.: (202) 724-4953

Fax: (202) 727-6887

Mary Leary, Esq. Director




CERTIFICATE OF SERVICE

The undersigned certifies that on April 22,2002 a true and correct copy of the
foregoing Agency’s Answer to Unfair Labor Practice Complaint was served via first
Class mail, postage prepaid upon the following:

Carl L.White

3432 ‘N’ Street S.E.
Washington,DC 20019
(202) 584-8221

William Dupree,
Chairman

Fraternal Order of Police
DOC, 711 4™ Street, N.W.
Washington, D.C. 20001
(202) 737 1892

Date: April 22, 2002

JeekAveryEsq. &/
Labor Relations Specialist




GOVERNMENT OF THE DISTRICT OF COLUMBIA e
PUBLIC EMPLOYEE RELATIONS BOARD )
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CARL L. WHITE, COMPLAINANT s

V.
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DISTRICT OF COLUMBIA DEPARTMENT OF PERB CASE # 02-U-15

CORRECTIONS (AGENCY) AND THE
FRATERNAL ORDER OF POLICE (FOP),

AGENCY / RESPONDENTS

MOTION FOR TO EXTEND TIME TO FILE REPLY

The purpose of this motion is to request this Board to extend time to May 10, 2002, time having
already expired, stating as follows:

1.

This Board has already granted Complainant’s amendment motion. The circumstances, which
necessitated the earlier motion, have already been described.

Because of the unique nature of the legal questions presented in this matter, Compiainant was
required fo undertake extensive legal research to determine the applicable authority for support
of his position. This research took additional time, which had not been contemplated at the

inception of this matter. The research has now been completed and the response is
forthcoming.

Complainant has now contacted James F. Wallington, Esquire, on April 30, 2002, at 202-223-
0723. Mr. Wallington concurred with the extension request.

Complainant contacted Jack Avery, Esquire, on April 30, 2002, at 202-724-4953. Mr. Avery
did not concur with the request for extension of time.

Complainant was unable to contact Gregory Jackson, Esquire, on April 30, 2002. Mr.
Jackson’s secretary, Billie Cuba advised that he was not in his office.

Wherefore, for the reasons aforementioned, Complainant respectfully requests this Board to
grant this motion.

Carl L. White,
Complainant
3432 N’ Street S.E.

Washington, D.C. 20019
202-584-8221

LG amek e




CERTIFICATE OF SERVICE

It is hereby certified that copies of the foregoing motion were mailed, postage prepaid, this 1* day of
May, 2002, to the following:

O Jack Avery, Esquire
441 4" Street N.W.
Suite 200 South
Washington, D.C. 20001

0 James Wallington, Esquire
1150 Connecticut Avenue N.W,
Suite 500
Washington, D.C. 20036

a Gregory Jackson, Esquire

1923 Vermont Avenue N.W., 2™ Floor
‘Washington, D.C. 20001

CA«-—O %bﬁ;ﬁl S~ [~0a

Carl L. White Date




GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE-RELATIONS BOARD

CARL L. WHITE, )
)
COMPLAINANT, )
)
V. )
) PERB Case No. 02-U-15
THE DISTRICT OF COLUMBIA )
DEPARTMENT OF CORRECTIONS )
)
and )
)
THE FRATERNAL ORDER OF ) ! ;
POLICE, ) B
) 3
RESPONDENTS ) s u‘
) .
)

AGENCY-RESPONDENT’S MOTION TO DISMISS

The Agency, pursuant to PERB Rule 553, moves to dismiss the above captioned
complaint in its entirety, with prejudice. The basis for this motion is the fact that |
Complainant was a non-bargaining unit employee — a supervisor, within the Managerial
Supervisory Service - and as such has no standing to bring claims of an unfair labor
practice before the Public Employee Relations Board (PERB).

FACTS

The Complainant received a competitive promotion under the Career Services
provisions of DPM Chapter 8, to the Supervisory Position of Correctional Program
Officer, DS-12, effective 10/01/95. The Complainant’s position of Correctional Program
Officer, DS-12 was abolished with the privatization of the Correctional Treatment

Facility by Correctional Corporation of America on March 15, 1997. The Complainant




was offered a position ‘in the D.C. Jail, in the official capacity of Correctional Program
Officer, DS-12, wherein, he supervised an unit of Correctional Treatment specialists, who
provide case management services to the inmate population.’

On August 27, 2000, the Complainant forfeited many of his personnel-related
appeal rights by accepting a position within the Managerial Supervisory Services,
converting his DS-12 position to an MS-12. This was the Complainant’s official position
of record until his mandatory retirement on December 15, 2001, pursuant to provisions of
5U.S.C. 8336. The Correctional Program Services position is supervisory and is coded
XAA (non-bargaining unit) in Section 34 of his Official Personnel Action Form One.*

On November 27, 2001, the Complainant was given an Advance Notice of
Proposed Suspension. He was charged with negligence and incompetence for failing to
properly supervise Correctional Treatment Specialist Cynthia Hackett, who failed to
provide adequate Case Management services to Joseph Heard. As a result Heard was
illegally incarcerated from October 13, 1999 to May 2001.

The Complainant did not receive a Final Agency decision to the Advance Notice
due to his election to retire effective December 15, 2001, notwithstanding his eligibility

to work until December 31, 2001.

! The position of Correctional Program Officer and Supervisory Correctional Treatment Specialist are both
supervisory and classified at the DS-12 grade level. The D.C. Office of Personnel determined that the two
positions were so similar in duties and responsibilities that they otfered the Complainant the position of
Correctional Program Officer at the D.C, Jail. However, the Complainant may have been inadvertently
referred to as a Supervisory Correctional Treatment Specialist in the November 27, 2001 Advance Notice
of Proposed Suspension.

? See Exhibit “A” attached and incorporated by reference.

* The date he should have been released.




The Complainant filed an interna! complaint of discrimination with Fred Staten,
Ir., EE.O Officer on November 28, 2001 claiming that the position of Correctional
Program Officer to which he was promoted on October 1, 1995 should have been in the
Collective Bargaining Unit.*> Coincidentally, the internal complaint of discrimination was
filed one day after the Advance Notice of Proposed Suspension was issued.

The Complainant also filed a formal complaint of discrimination with the
D.C.Office of Human Rights and cross-filed to the United States Equal Employment
Opportunity Commission on January 30, 2002. The formal complaint makes no reference
to the Complainant’s promotion to Correctional Program Officer which was the basis of

his Internal Complaint of Discrimination.

ARGUMENT

A. As a Supervisor, within the Management Supervisory Services, the Complainant
Lacks Standing to Bring an Unfair Labor Practice Complaint.

The Complainant’s position of Correctional Program Officer was a supervisory
position. The position was inadvertently advertised in Vacancy Announcement, FL (23)
05-112 as being in the FOP Bargaining Unit. However, the Announcement indicated that
the position involved supervisory and managerial duties. The Complainant was advised
of the error before he took the position. Thus, the Complainant knew that he was not a

member of the FOP bargaining unit or any DOC bargaining unit. Additionally, if any

4 Nearly 5 ¥ years after he was promoted to the position and over a year after his acceptance of the MSS
romotion.
The Complainant was advised and acknowledged that there was an error in the Position Vacancy
Annoucement.But the Announcement indicates in the section entitled “Brief Description of Duties,”
the supervisory and managerial duties of the position.




confusion could have existed, it was surely eliminated by the Complainant’s acceptance
of a Management Supervisory Services (MSS) appointment in 2000.

Supervisors such as the Complainant are explicitly excluded from coverage under
the Comprehensive Merit Personnel Act (CMPA) at D.C.Code® 1-617.01(3Xd) that
provides although each employee of the D.C. government has the right to join a labor
organization, a supervisor or management official does not have the right. Additionally,
D.C. Code 1-617.09(b)(1) provides, in pertinent part:

A unit shall not be established if it includes the following: (1) Any
management official or supervisor...

Additionally, the MSS, which the Complainant is employed, expressly precludes
bargaining unit employees. D.C. Code Section 1-609.52 states,
(b) Consistent with the provisions of subchapter XVII of this chapter, any

individual occupying a position included in a recognized collective bargaining
unit shall not be included in the Management Supervisory Service.

Even the Collective Bargaining Agreement (CBA) that was operative at the time
of Complainant’s promotion on October 1, 1995 provides in Article 1, RECOGNITION,
“The employer recognizes the Union as the exclusive representative of all employees of
the D.C. Department of Corrections excluding management employees, confidential
employees, supervisors....”

While the Complainant alleged that his position as a Correctional Program Officer
was not supervisory, he referred to himself as Chief Case Manager in certain
correspondence.” The CMPA excludes both supervisor and managers from its coverage.

The Complainant having been a shop steward before his promotion on October 1, 1995 to

§ All references to the D.C. Official Code are to the 2001 Ed.
7 See Exhibit “B” attached and incorporated by reference. It is a Memorandum to the Director of the D.C.
Department of Corrections dated May 5, 1998 from the Complainant.




Correctional Program Officer, DS-12, surely knows that even as a manager, as he called
himself, he was excluded from the protection of the CMPA.

The Complainant incorrectly alleges that the PERB has jurisdiction over the
Unfair Labor Complaint he filed. He does not allege a violation of D.C. Code 1-617.04%,
but even if he had the PERB does not have jurisdiction because the Complainant’s MSS
supervisory position excludes him from the protections of the Labor Relations
Subchapter of the Comprehensive Merit Personnel Act.

Since the Complainant was not a member of a bargaining unit he had no standing
to allege an unfair labor practice (ULP) against the Agency. As such, the Agency
respectfully requests the Board to dismiss the Complaint in its entirety, with prejudice.

B. The Complainant Lacks Standing to Raise a Contractual Claim or a
Representational Claim Before the Board.

Although extremely difficult to decipher, the Complainant’s claims may be
loosely contractual or representational in nature. His claims involve determining whether
the position to which he was promoted should have been classified as being within the
bargaining unit. Of course the Complainant has no standing to assert the claim under the
provisions of the CBA since, as a supervisor, he is not a member of the bargaining unit.
In any case, the Complainant cannot properly file a contractual claim before the Board.
Additionally, the Complainant clearly lacks standing under the PERB rules to file a
clarification or modification petition.

D.C.Code Section 1-617.04(a)(5) provides, “[t}he District, its agents and
representatives are prohibited from...[r]efusing to bargain collectively in good faith with

the exclusive representative.” The Complainant has no standing to assert this claim

® The D.C. Code section which indicates the elements of an Unfair Labor Practice.




against the Agency because he is not a representative of the FOP. Therefore the Agency
has no duty to bargain with him. Additionally the Complainant seems confused because
he filed this ULP and made these allegations against the FOP, the exclusive
representative of the bargaining unit.

D.C. Code 1-617.04(a)(5) protects and enforces employee rights and employer
obligations by making their violation an unfair labor practice. However, in determining a
violation of this obligation, the PERB has always made a distinction between obligation
that are statutorily imposed under the CMPA and those obligations that are contractually
agreed-upon between the parties. The CMPA provides for the resolution of the former,
while the parties have contractually provided for the resolution of the latter, vis-a-vis, the
grievance and arbitration process contained in their collective bargaining agreement.’
Therefore, the PERB has concluded, that it lacks jurisdiction over alleged violations that
are strictly contractual in nature. American Federation of State, County, and Municipal

Employees, Local 2921 v. District of Columbia Public Schools, 42 DCR 5685, Op. No.

339, PERB Case No. 92-U-08 (1992). See also, Washington Teachers’ Union, Local 6,

American Federation of Teachers, AFL-CIO v. District of Columbia Public Schools, 42

DCR 5488, Slip Op.No. 337, PERB Case No. 92-U-18 (1995).

Finally, to the extent the Complainant is seeking to clarify the certified unit
description, an unfair labor practice is an improper tool. A PERB Rule 504 Modification
or a Rule 506 Clarification may only be filed by an employing entity or by a labor
organization. If the Complainant is seeking to review the existing certification, the

Complainant is barred due to lack of standing.

? A dispute currently exists as to whether the FOP and the Agency are parties to any collective bargaining
agreement. That dispute is before the Board in several unrelated cases.




Even if his claims were true, the Complainant is simply barred from raising
contractual or representational matters before the Board. As such, the Agency
respectfully requests the Board to dismiss the Complaint in its entirety, with prejudice.

C. Even Assuming the Veracity of Complainant’s Most Outlandish Accusations,

the Complainant Has Failed to Allege Any Claim Upon Which Relief Can Be
Granted.

The Board has found that an alleged discriminatory act by a District government
agency with respect to an employee's term or condition of employment must be
motivated by an intent to encourage or discourage membership in any labor organization
in order to demonstrate a unfair labor practice based upon discrimination. Butler, et al.

and The Department of Corrections, 49 DCR 1152 (February 8, 2002)Teamsters, Local

Union 730, a/w International Brotherhood of Teamsters, Chauffeurs, Warehousemen and

Helpers of America, AFL-CIO v, D.C, Public Schools, 43 DCR 5585, Slip Op. No. 375,
PERB Case No. 93-U-11 (1994).

The Complainant’s absurd allegations that he was the subject of collusion
between the Agency and the Union to discriminate against him, do not fall within the
elements of any unfair labor practice. Nor does the Complainant’s allegations that the
position of Correctional Program Officer was non-supervisory and lowered his “standing
in the Agency’s organizational structure™ satisfy the elements of an unfair labor practice
under the CMPA at D.C.Code 1-617.04. Even if they did the Complainant has no
standing as a supervisor to assert them.

Since the Complainant retired early, he avoided the proposed suspension for

negligence and incompetence, so he did not suffer any harm as he alleges. Nor is he




entitled to back pay since he was always paid from October 1, 1995 to his retirement as a
Correctional Program Officer, MS-12.

Since the Complainant has failed to allege any claim upon which the Board may
grant him relief and since the Complainant has not alleged any actual damages which the
Board could remedy, the Agency respectfully requests the Board to dismiss this matter in
its entirety, with prejudice.

CONCLUSION

The Complainant was promoted to the position of Correctional Program Officer
DS-12 effective October 1, 1995, and later accepted a position within the newly created
MSS as a MS-12 Correctional Program Officer. These positions were unquestioningly
supervisory and were excluded from the bargaining unit by statute. The Complainant
was aware of the supervisory nature of the position. None of the Complainant’s
allegations of an unfair labor practice satisfy the statutory elements of Section 1-617.04
of the CMPA, (D.C.Code Section 1-617.04). While the Complainant’s alleged claims
might have some contractual basis, he has no standing to have them resolved under the
grievance and arbitration process contained in bargaining unit CBA, because, as a
supervisor, he is excluded from membership in the bargaining unit.

It appears that the internal complaint of discrimination and the filing of a formal
complaint with the D.C.Office of Human Rights and the cross complaint with the U.S.
Equal Employment Opportunity Office were all motivated by the Complainant receiving
the Advance Notice of Proposed Suspension on November 27, 2001. He filed the internal

complaint of discrimination one day afterwards on November 28,2001.




Therefore, based on the foregoing, the Agency respectfully requests that PERB

dismiss the Unfair Labor Practice Complaint in its entirety, with prejudice.

Respectfully submitted this 22" day of April, 2002,

For the Respondents:

District of Columbia Office of Labor
Relations and Collective Bargaining
441 4" Street, NW, Suite 200 S
Washington, D.C. 20001

Tel: (202) 4953

Fax (202) 6887

/ Walter W, WOjClk I E

Supervisory Labor Rel ons
Specialist

Mary E. Leary, Esq., Director
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Govemyment of the District of Columbia
DEPARTMENT OF CORRECTIONS
Derention Facility
1901 D Street, S.E.
Washington, D.C. 20003
202-673-8500

MEMORANDUM

TO: Margaret Moore,
Director, D.C. Department of Corrections

FHROUGH: John H. Thomas, .
Executive Deputy Director

Adrienne R. Potw

] frt

Achng Dep uy Warden for Programs

CG‘F‘;{& flf(fl

Carl L. White, Correctional Program Officer, DS 0006-12

FROM:

DATE:  May §,1998
SUBJECT: Requesting Review of Annuatl Performance

This writer received his yearly rating on Thursday, April 21, 1998. Pursuant 10
District Personnel Manual Chapter 14, the purpose of this memorandum is to determine
whether this writer’s supervisor, Acting Deputy Warden for Programs, Ms. Shirley
Williams' judgment of an excellent rating was motivated alone by malice ar the Central
Detention Facility (CDF). The reason for the request is to determine whether or not his
excellent rating would prejudice this writer on the retention list or possibly promotion.

&

Exusir 8"
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Manager raises the following issues:

1. Undispnred judgment raises the har for an ontsranding rating.
2. Compliance with work instmictions gave rise fo the level of anrrageons conduet.
3 Orderliness in work place: emplavee is in the zone of danger.

4 Observance of niles, incliding safery is a hreach of District Persannel Chaprer 14,

1. Undisputed Judgment Raises the Bar For An Qutstanding Rating

In an antempt to prechide this manager from a outstanding rating, Ms. Williams
asserts that manager s unahle 10 make clear. well defined hreak berween wnion and
management and could find himself in a challenged position Ms Williams characterizes
her camments as undisputed when, in fact, the record clearly shows quite the opposire.
Manager's Position Description, DS-0006-12-04-5, states the incumbent functions as an
aperational manager of an assigned honsing unit, and is responsible for supervising and
directing the achivibes of a multidisciplinary team of staff members who are assigned to
work within the wnit.  (See attachment #1). However, acearding 10 the D.C. Office of
Personnel, the job descnptian for Supenvisory Case Manager daes nat exist.

This writer's office is ascigned to the second floor as Chief, Case Manager of Unit
T, next 10 Chief, Case Manager of Unit I. Mr. Seth Vaughm. Both chiefs supervise nine
case managers under their purview Currently, two secretaries are assigned to the second
floor, while the case manager's office space is lncated within the inmate housing unit. Ms.
Williams' working space is also located on the second floor in the Case Management Unit,
while other deputy wardens are assigned to the first floor.

On numerons aceasions this writers jndgment has requested keys to his assigned
work area in the Case Management Unit on the second floor, leading to the copier room,
clerical area and the rest room without success for over a year through manthly reports.
(See attachment #2).

CDF Palicy 5021 - 1B, Key Control, dated July 3, 1997, disclosed during
discovery, revealed specific responsihilities for the issue, distohution and control of afl
keys assigned within the CIF. (See attachment #3) This is one of the occurrences that
the Acring Depity Warden for Programs gives reference to in her comments “unahle 1o
make a clear well defined break between union and management”™ Manager is bheing
prejudiced hecause he is 2 former shop steward, prior to current position with the
Amencan Federation of Government Fmployee (AFGE) and Teamsters. Ms. Wiltiams'
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actions of controlling hoth chief's kev ning is not consistent with CDF's awn written policy
and requested kevs have never materialized. A truly disputed question is how did non-
supervisory emplovees ohtain kevs to cerfain dooxs that the chiefs don't passess. The Key
Contro! Policy also says “The Insritutional Training Coordinator shall be responsible for
ensuring that all new emplovees are thoroughly famitiar wath the pracedure outlined in
reference to "Kev Control™

Whether the Acting Neminy Warden's condict can be extreme and outrageous
depends on facts of this case  Numerntuis memorandums addressing varions correctionat
sertings have prejudice this emplovee in terms of jndgment

2. Compliance With Wark Instructions Gave Rise Tn The Level Of Outragenus
Conduct

Manager's second contention that facts are in dispute is the statement “at times in
his dealings with inmates, he negates continucd professionalism®  This writer’s Position
Descnption again states "consuhs with instiitional administration, securnity personnel and
inmates as necessary in the resolution of emergency or extraordinarv correctional
problems”  However, this manager has chaired the Inmate Grievance Advisory
Committee (IGAC) on a monshly hasis for over one year Compliance Monitor, Gloria
Thaxton stated that IGAC chairman has made an astronomical difference in keeping the
CIDF in compliance with the Women vs District of Columbia and Franklin vs District of
Colwnbia duning this rafing period  Emplovee has warked ahove and hevond the cafl of
duty for the ennre mmate population. A twly disputed question is emplovee being
prejndiced and why not delegaie the other chief the responsibility. Tt is alleged that he
received an onistanding rating with less vesponsibility and was transferved to CDF six
manths ago from Maximum Securitv. While this manager was assigned to CDF on March
17, 1997, from the retention list, due to reduction in force from the Corvectional
Treatment Facility (CTF)

In attentive record keeping of this employee’s position description and policy
dewviation is abundant. Ms. Williams failed to make this wrniter aware of the performance
requirements of the position he occupies; recognizing meritorions efforts requesting
various support services 10 all IGAC meeting and drug treatment emplayees for the detail
inmates. It is incomprehensible to this writer that such indifference and inattentiveness
can be accepted in general. Government sules, regulations and CDF's own policy are
promulgated to avoid the situation that occurred duning this rating period. The record is
clearly in dispule, how can Ms. Williams rate this manager when she was not aware of
Position Description as noted on the P.O. Form 12 as Supervisory Case Manager.
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That is why proper procedures are in place, beeause\mhoutpmeedmu,(he
conduct of the Acting Deputy Warden would be extreme and outrageous! District
Personnel Chapter 14 and CDF's own policies are mandated to prevent a sination in
which there is a high degree of probability that severe outrageous conduct and emotional
distress will follow and Ms. Williams goes ahead in conscions disregard of good faith.
Manager was entitled to protection.

3. Orderliness in Work Place: Manager in the Zaone of Danger

Ms. Williams' rating misses the point. Here, not knowing the job description,
prejudice this entire rafing: penod is safficient, standing alone, for outrazeous candnct.
Here, we not only have lack of knowledge of Post Description, but how is his skills
different to the other Chief Case Manager. We also have violations of facility policy in
terms of key control and the District of Columbia Municipal Regulations Chapter 14.
These regulations and intemal procedures are designed fo protect this emplovee, and
those similarly sitwated from conduct that if not followed, can amount to cxtreme
outrageons behavior.

Compliance Monitor, Gloria Thaxton, Violet Hicks, Warden's office and inmates
participating with the IGAC testimony will link the casual connection of Ms. Williams'
negligent statement about lack of professionalism with the inmates.

This manager contends that he was within the zone of dasger required because his
harmn began with being a former shop steward. This manager finther acknowledges that
the Deputy Warden for Programs office created an inequitable simation m duectmg all
case managers to work the "Lorton Desk”™ (See attachment £1). This assignment was
normmally assigned to Unit I and not assigning case managers from Unit 1l to work the
intake process under the purview of Unit TI. Building on the work of her predecessors,
Patricia Temoney and Mario Randle, Ms. Williams prejudiced this rating purview when
she wrote define break between union and management. Agais, the CDF's own policy
and District rules and regulations are in place to avoid the neghigent conduct that occurred
in this case. Based on the record, the manager is within the zone of danger.

4. Observance of Rules, Including Safety Is A Breach of District Personnpel
Chapter 14

Here, this manager is challenging the cntirc excellent rating without supporting
documents, as a result, this writer suffered prejudice in terms of possible promotion and
standing on the reteation list. Therefore, Acting Deputy Warden for Programs under this
scenario as well, Ms. Wilhams' oversight cannot be cousidered saund strategy, nor can it
be considered reasonable professional representation nnder the prevailing professional

norms.
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Comments in the rating are clearly improper. They include, in rebuttal, the rafer’s
personal opinion regarding this writer, and her attempt to shift the burden of proof to this
manager on a material issue. This appeal preserves error review wunder the standard of
substantial prejudices rather than the stringent plain emvor standard. No indication on the
P.O. Form 12 for "Observance of rules, inchuding Safety” by plus (+), check or minus ()
was left for review under the' demandimg plain error standard. Under no circumstance can
this oversight be justified as sound strategy, or as a reasonable tactical decision. There is
reasonable probabilify that absent the ervors of the rater, the result of the rating period
would have been an outstanding rating. |




CERTIFICATE OF SERVICE

The undersigned certifies that on April 22,2002 a true and correct copy of the
foregoing Agency’s Motion to Dismiss was served via first Class mail, postage prepaid
upon the following:

Carl L. White

3432 ‘N’ Street S.E.
Washington, DC 20019
(202) 584-8221

William Dupree,
Chairman

Fraternal Order of Police
DOC, 711 4™ Street, N.W.
Washington, D.C. 20001
(202) 737 1892

Date: April 22, 2002

—

AverY, Esq. {
abor Relations Specialist




GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

CARL L. WHITE (RETIREE), COMPLAINANT

V.

DISTRICT OF COLUMBIA DEPARTMENT OF PERB CASE # 02-U-15

CORRECTIONS (AGENCY) AND THE
FRATERNAL ORDER OF POLICE (FOP),

AGENCY / RESPONDENTS

MOTION FOR AMENDMENT TO COMPLAINT

Pursuant to Rule 501 of the PERB Rule, the purpose of this motion is to add the term retaliation
to the complaint. In response to the discrimination complaint filed with Mr. Fred Staten, EEO
OFFICER on November 28, 2001, complainant states:

1.

It is admitted that complainant opposed working two Correctional Program Officer
(CPO) positions alone between June 2001 and December 2001.

It is admitted that complainant claimed back pay in the discrimination complaint.

It is admitted that complainant opposed a Visiting List for an increased inmate population
when the Program Statement did not address a list on November 19, 2001.

It is denied that the CPO position is the same as the Supervisory Correctional Treatment
Specialist position (SCTS) at the D.C. Jail, and opposed that theory.

. It is admitted that complainant suffer an adverse proposed suspension on November 29,

2001, because he opposed an employment practice.

The retaliatory conduct of the agency created the proposed suspension of 45 days and
was related to duress regarding involuntary retirement two weeks prior to the mandatory
retirement date of December 28, 2001.




7. As a result, retaliation will be lost to complainant altogether if claim is not allowed under
Rule 501.Accordingly, for the reasons stated above, complainant respectfully requests
that the motion be granted.

Respectfully submitted,

O il ta

Carl L. White,
Complainant

3432 ‘N’ Street S.E.
Washington, D.C. 20019
202-584-8221

CERTIFICATE OF SERVICE

It is hereby certified that copies of the foregoing motion were mailed, postage prepaid, this 12*
day of April, 2002, to the following:

o Mary Leary, Esquire
Director
Office of Labor Relations and
Collective Bargaining
441 4™ Street N.W.
Suite 200 South
Washington, D.C. 20001

o  William Dupree
Chairperson
400 5 Street N.W.
Suite 100
Washington, D.C. 20001

a Odie Washington

1923 Vermont Avenue N.W., 2™ Floor
Washington, D.C. 20001

Cod X wﬁﬁ Lf 2 -0

Carl L. White Date
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CORRECTIONS
Central Detention Facility

ook
N
I
November 27, 2001
Carl White
Supervisory Correctional Treatment Spegialist
Central Detention Facility
1901 D Street S.E.

Washington, D.C. 20003
Dear Mr. White:

This is a fifteen- (15) day advance notice of a proposal to suspend you for forty-five days
(45) from your position of Supervisory Correctional Treatment Specialist in the D.C.
Department of Corrections. This action is proposed in accordance with the provisions
of § 1608 of the District Personnel Manual (DPM). The proposed action is based on the
charges of Negligence and Incompetence. The details in support of the proposed action
are stated below.

SPECIFICATION: On August 10, 2001 Ms. Joyce Jones, Special Assistant to the
Director notified my office that the Records Office had a delayed release. She further
stated that Inmate Joseph Heard DCDC# 268-697 should have been released from
custody October 13, 1999.

The Investigation revealed that Inmate Heard was held in custody since October 13,
1999, for the offense of Receiving Stolen Property, Case Number M41296. Through
further investigation it was determined that this case was dismissed on June 4, 1996.

During Inmate Heard’s incarceration he was housed in South Two. Ms. Cynthia Hackett
was his primary Correctional Treatment Specialist, under your supervision. Ms. Hackett
failed to provide adequate Case Management services to Joseph Heard from October
1999 to May 2001. If the basic Case Management services were provided to Heard, his
illegal detention at the Central Detention Facility could have been avoided.

The Interna! Affairs investigation substantiated that you were negligent in your duties as
a supervisor. You failed to hold Ms. Hackett accountable for documenting Case
Management services rendered to Inmate Joseph Heard. By your own admission you
relied upon Correctional Treatment Specialist to maintain accurate information in
logbooks and or contact sheets with discretionary monitoring for compliance.

‘-&,)Ch/ b T

1901 D Street, S.E., Washington, D.C. 20003 (202) 673-8201

[T



Carl White
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It is crystal clear that you neglected your supervisory duties by neglecting to properly
review Ms. Hackett’s Case Management Service logbook and contact sheets as required.
I Joseph Heard received basis Case Management services, his illegal detention would
not have occurred.

You are in violation of Basic Regulations for All Employees 1.1. , Which states:

“Employees are required to have complete understanding of their position description and
all regulations, rules, policies and procedures pertaining to the department and their
Division, Service and Unit, and to comply therewith”. Emplayees are held responsible
for the understanding and compliance with all documents posted on official bulletin
boards.”

Mr. White, your failure to perform your supervisory duties constitutes negligence in this
matter. As a result of your negligence Inmate Joseph Heard was illegally detained.

As you are aware the illegal incarceration of Inmate Joseph Heard has brought national
notoriety and has cansed immeasurable embarrassment 1o the Department of Corrections
and the Government of the District of Columbia. Therefore, in view of the seriousness of
this matter and in the best interest and mission of the D.C. Department of Corrections, it
is proposed that you be suspended for 45 days from your position of Supervisory
Correctional Treatinent Specialist.

You bave the right to review any material upon which the proposed action is based, and
to prepare a written response to the notice, including affidavits and other documentation
within 6 days of receipt of the notice. You are entitled to an administrative review by a
hearing officer. You are further informed of your right to have an attomey or other
representative assist you in the preparation of your response.

With prior supervisory approval, you are entitled to a reasonable amount of official time,
not to exceed 10 hours of administrative leave, to review the material upon which the
proposed action is based, and to prepare your response.

Your response should you prepare one, may raise every defense, fact or supporting matter
in extenuation, exculpation, or mitigation of which you have knowledge or reasonably
should have knowledge, or which is relevant to the reasons in support of the proposed
action, specification(s), or proposed penalty.



Carl White
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Irma Brady has been appointed hearing officer to conduct the administrative review of
the proposed actiori. Accordingly, any response you prepare must be presented to:

Irma Brady, Hearing Officer
D.C. Departinent of Corrections
1355-57 New York Ave. NE
Washington, D.C. 20002
Telephone (202) 576-6239

In conducting the administrative review, Ms. Brady will review this written notice and
your response, if there is one, After conducting the administrative review, Ms. Brady
will make a written report and recommendation to Odie Washington, Deciding Official,
who will issue a final decision.

The material upon which the proposed action is based may be reviewed in the Officer of
Human Resource Management, located at 1923 Vermont Avenue NW, Washington, DC
20001. You may arrange to review the material by contacting Toni Shell, Staff Assistant
at 671-2110.

Please be advised that you will remain in an active duty status during the period of
advance notice.

Sincerely,

S

- Brown
Director for Operations




ACKNOWLEDGEMENT OF RECEIPT
(ADVANCE NOTICE DATED 11/27/01)

EMPLOYEE: Carl White
Supervisory Correctional Treatment Specialist

Mﬁ&v [/~25-o/

Employee Signature
M&%‘ - 29-9
Wi By Date

&< /{é 7ot
Delivered By Date |
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SUPERVISORY CORRECTIONAL TREATMENT SPECTALISY
DS~101~12

serves as Chlef, Immate Classification and Parcle in the Departmsent
of Coxrections, charged with the direction of the casework services
of suhordinate classification and parole officers in their
treatwent of inmates.

FOSITION COIFTROL

siorks undaxr K the gemsral on of the AMminjistrator or
designee, who assigne blocks of casas on & long range recurring
pasis. Incushent assumes direct ty for the sssi

e wark of this position requives a Inowledge of the methods,
techniques, wimiﬂsmwwimamuiutimm

group supervision, public relations, and the application of
correctional theories and practioes, and classification theories,
policies and procedures.
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desands and individual needs and abili of imsates confined to
the Facility.

BADOR DUTIES AND RESRESIRLLITIES

Wﬂuu(:lw:mmmmmmm
plans and aspigns caselomnds of inwates o subordinates on a
mﬂmm,mm“ﬂﬂmnmmﬂﬁmw
hiwwm



— -

JCNE BTARCY. U CURKECTIONS 7 1- 6~ , 4:14PN HUMAN RESOLRCE MOMT. - DETENTION FACILITY:# 8/ 8

.. b4

qualitatively.

Personally assists Correctional Treatment Specialists in resolving
difficult case managament problems.

Consults with supervisor on problems involving the need for
training for subordinates, as well as professional counseling and
development. Provides supervisor with information on unit problens
uhich may serve as a basis for research or other efforts to resolve
such problens.

Participates in the establishment of case management standards and
upon request, conducts or participates in classes, semimars, etc.,,
involving professional developmant, social work standards, and
current methods and practices in correctional social work.

Ensures the accurate and expeditious computation of sentences for
all immates confined to the Facility. Oversees the maintenance of
an extensive numbher of immates dossiers and a wide variety of
inmate records.

Executes personne)l Functions such as rasolving minox employee
grievances, referring wore difficult complaints to higher authority
for resolution: prepares and maintains a variaty of records and
reparts for budgetary, personnel and internal management purposes’
and conducts ragular Staff wmeetings with eubordinates to
disseminate information as to new policies and procedures

Departmentally and at the Facility.
Performs other related duties as assigned.




L

s

\

v 572774 toeo fuewsiso] £ 1 oo | v lelsiimo Y340 DOYd 1YNOLLITHHOD A VYNOTZ'I'LLANNZE
€oco Jcieimo0] ¢ | o | o]sisimsono WIIO DOY IVNOLLINYHOD I NifOf'ANYAg
, | cocofrisioimo] € | o | p]itsinomo "HOJO DOYd TYNOLLOTNHOD A 1 VNI AQYYE
] o o coco [pisiiamo | € | o | ofeLsiniamo UG DOYL TYNOLLITHUOD A 8 VNAITIHG AN
LOE0 {CLoi/n00 ] O 0 ¥ {LLGI/0/G0 4O 00U TYNOLLITUYOD \., 8 ANATVAHANDW
al g’z zoto Jceot/nimo] £ | o | v loselsiismo Y40 DOUd TVNOLLIANYNOD - \W TIVI'LHIM
g voro jessimzitl €} o | o|zemuii WIJO 00U TVNOLLIINYOD /) IVONVM'NELYVD
§0€0 rs-:_ns e ] o risenizio MO0 DOMd IVNOLLINYYHOD /1 381070V ILLYYNOYD
zoto jesasiomd ] ¢ | » | oO|sieicome " MO0 OOUd TYNOLLIHYYOD 4 GRAVEVO'NVINIQYD
toco {sosimoti | ¢ | o | ofoisisor WO DOUJ TYNOLLINNEOD W BNIHEISOrSYINNG
SOC0 [996i0UN0 ] € 4 (AT A ¥40 DOYd TYNOLLIANNOD 2<n=o<a.m_Wzm_z3<...
A socofmweinzziy € | » | o]z ¥I40 DOYJ TYNOLLIAYYOD QIVNOQ'SaNoT
| soto [ssimzmo ] o | ¥ | o |sveineso ¥D$0 DOYd TYNOILOTNYOD 3 NNITD'SIAYNG
zoco fsetnizmo] € | ¢ { » Jevetnzmo IS0 DO¥d “IVNOLLDINYOD  HAANVTHO'NOSINYVI
Wauas) gy | sumy s hlﬂ.rﬂr * % - W W R
) fipiiY | oajiantly dnay H % - EN
4 ') adA ), o
! W0 OUd "TYNOLLHINOD 9l
S-MPTISN00-SO  (19ADT dARgIAdUN
o SUNEEA Y, Y o8 ssatiiismlag) Ay saniiadun
@ F P X Liz)hTma Taer 2P W HnnnaaN




BT

Oomeo o -

el ST G . EEL T T .

O

RO 0 O

\mmmuﬂuwd.mﬁﬁo DAOUD D S0TEd T G0 L Gn | w0 L snioed : W) 9084 WNOLITR0T {7 vewort AT { 3 )
L]

IR0 L GZYOLL I OO 3 oyl g S LDEPOLL 5 —e B0 OO BMOILITI0N £ B aiamemintarsaws § 17
H H we T At B0 1 w0 5 208018 ¢ M40 O0N4 TMNOLLIRMNCT | T waNTAgvea | T )

- - . -
..LanFEBE»h. n,......nzi_uuam-..bp-.run&ﬁr.h.:.. - ARR BOMA JWNITINNNGS 1 8 wiadiaTugfagre b
§SOE0 5 GIBOLL | £O 3 00§ Wi | Cogo0s ! E&EE._EEEH.SH_"\..
H H HE I H H 2010 G RN 1 DINNTT L

¢ YOI T 9CITES | Zu b oo ¢ oy 1 9ZYTEL Y142 O0MS NGS LI3uNTT

[]

(]

b o JBORD | TTL089 . 0 ) il o LETAGR/ 1, ... H340 DOMl RIS |

: Pzosn §soves !t ol Tyn s O I oaoeoss M2 .21 BhNY WNDILJ3YN0D |
SSOZYLY. 0. Ao o a0 b o0 b BOTIGL e er oo H2A0. SONA_"RNDT H

.. i e OEQE J
PO-ZT-PN0-80 | BNCLE d Mo m *IOWT L GO L w3 L 00 1 e2o0as ! Y40 ONUS WMOTL93NNaT |
" H -’U 4 - 1 L4

oo B

L Qo 1 onyocy )
Poyo 7 orzaozg ! O 3 vi | InaogYy | Y40 SOMI NMOLLNGT ! & MANYONOBTNN | T

TR L e vt A ol e ikl i w5 AR g TSI TATR I M v s SRR L 0 S1s e e iR eARE S & ke A oA o T S Y YD o - o ol e o it
ey ma e

S penrr

V-YS-EHI~dd : : : TATMY . L w3y ! : : !
: :

Liabill o Gemmidasiaw . &
i P85 a3Ai158d itowin e

L RO eh/ET2K0 :INQL bR O INRLEN

O¥Q ®@..8 © 00 - 0 0 O C 0o




T s T

O O

20 O

MEOBEROF-0 O o Owor

o

.
e t——— e
J—— S p— e i ——— - PR
_— I - - -
P - P e et w2 P
- -— e et b e A S
i b —
R UM —
i
v —— v e - J— s e
- — — et e e - - - —
PR wrm— e
1
PR _— |
e I S B e ———— T T o T ST S B et e e b 4
PR - - e e o ———

o e ¢ aa g o e — e

K shitad ™1 @ﬁ.ebbawl'&wmmgr.%ufﬁut oy L st ».EL\EILEEEFE$E L 1 g gondna oy I
O-Z T—TO T4 T POGORs oS0 1 ATanLL T ao » OO oG t £180LL H A4S 2Y3dl HNOD A Ty c—uu«_htu-i._.‘w AINouAaL I ¥
H : 8 R H [ - s H | MO AN : 2 i

337440 SAA023Y XYW

20ZL-£99-£02:41

Oy I’-_"'.'.Oj'l

0.0 0 0O

66,10 NNLC

c0'd 100° 0N 92:0



November 28, 2001

Fred Staten, Sr. EEQ Officer
1923 Vermont Avenue, Northwest, Suite NL L-10
Washington, D.C. 20001

Enclosed is a summary of what I believe is discrimination by the
Department of Corrections (Agency). I wish to claim back pay, but due to the
inability to state where I would be on the past seniority list, due to Management
Supervisory Service (MSS) in August 2000 and discriminatory practices of the
above Agency, I am requesting that I be awarded back pay in line with my
employment dgte of December 14, 1981, 701 (d) and (e) of the Civil Rights Act
of 1964, 42 U.5.C. Section 2000 ¢ (d) and (¢), indicates that the position
announcement FL (23 95-112 attached in this case states that the Fraternal
Order of Police (FOF) represented me at the time of my promotion on October
5, 1995.

That I also applied for FL (23) 95-100 that was designated for the

Central Detention Facility and not in the Collective Bargaining Unit.




My work numbers are (202) 673-8500 and (202) 673-8431. My home |
telephone number is (202) 584-8221.
Thank you for your assistance regarding this matter.
Very truly yguys,

Carl L. White, Correction
Program Officer




Statement of Issues Presented for Review

Whether the acquiesced behavior of the Fraternal Order of Police (FOP)
in terms of being very quiet waé such that FOP was negligent in its
failure to. continue representing announcement FL (23) 95-112-
Correctional Program Officer (CPO) in the bargaining unit?

Whether the Department of Corrections (Agency) acting under the color
of law willfully deprive me from FL (23) 95-100-Supervisory Correctional
Treatment Specialist (SCTS) when I had the requisite skill, experience,
education and other job related requirements. Such negligence was the
proximate cause of continuing discrimination as a CPO.

Whether FL (23) 95-112 is validated by the Agency in protecting
Constitutional Rights versus other job related CPO employees?

Whether the changing of job series to SCTS for Shirley Williams and
Seth Vaughn in 1998 is a furtherance of a conspiracy?

Whether the.re is conscious participation of the Agency for the purpose of

effecting the object of the original conspiracy?




tateme fth e

The FOﬁ was very quiet and complied tacitly with the agency rcgarciing
promotion in 1895, On July 31 , 1995, The Agency announced FL (23) 95-112
for the position Correction Program Officer, DS-006-12. This position was
announced in the bargaining unit with two vacancies. A college degree was not
required in supervising correctional multi unit staff members including the
correctional treatment specialist (CTS). A college degree is required for the
CTS position.

In the same year, the Agency announced FL (23) 95-100 for position
Supervisory Correctional Treatment Specialist, DS 101-12. This position was
advertised as not being in the bargaining unit and a college degree was

required. You supervise case work services of subordinate classification and
parole officers. My previous position was a CTS at the Correctional Treatment
Facility (CTF) in the Diagnostic Unit. I was promoted to the FL (23) 95-112
position on October 5, 1995. |

As shown later, (1) FOP had an obligation to represent all position
announced in the bargaining unit prior to my promotion, (2) FOP, in

furtherance of the obligation, continued to correspond to me after the
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promotion but failed to examine any misprint, (3) I lost my career service
protection due to Manager Supervisory Service (MSS), and (4) I did not know
the Correctional Program Officer position was not designed for the Central
Detention Facility (CDF). The discrimination complained of was "continuing"”
in nature.

More recently, I was deprived of proper consideration for three open
positions at CDF:

a) Correctional Institution Administrator, DS-006-13 FL (22) 98-21

b} Correctional Institutional Administrator FL (25) 00-22 DS-006-13

c) Correctional Institutional Administrator DS-006-12 FL 25-00-21

By way of background, I have a Bachelor of Arts degree, with a major in
History and Education, and a Master of Arts degree with a major in
Administration and Supervision. Since 1982 I have worked in an union
capacity until 1995 as a shop steward.

The only other CTS promoted from the Diagnostic Unit by the Agency
was Brenda Ward. She was promoted to the FL (23) 95-100 Supervisory
Correction Treatment Specialist, DS 101-12. Aftcr her promotion, Ms. Ward
was transferred to the Occoquan Facility, now closed.

I was better qualified than Ms. Ward due to my graduate degree and

time in service. See, attachment




She is no longer with the Agency due to reduction in force (RIF) in 1999.
See, attachment.

After receiving my promotion, my pay stub revealed that my current
position was not in the bargaining unit. CTF was sold in 1996, to a contractor,
Community Corrections of America (CCA). When I questioned the former
Warden, Adriennc R. Potcat about my position status, she advised by saying it
was a misprint on the job announcement.

There appears to be a pattern surrounding misprints on job
announcements because on July 13, 1994, Ms. Poteat informed Martin, Bodley
and Kraft, P.C. about a misprint surrounding Substance Abuse Assistant
announcement in May 1991, See, attachment

Mr. John Starks from the Substance Program at CTF was promoted to
the same position as Ms, Ward (SCTS). The same position I applied for but
not selected. After his selection, he was transferred to CDF and he did not have
the prior case management skills as me. However, we both applied for
residency preference which made him highly qualified. See, attachment. He
was later demoted in 1996 back to 2 DS ll-dTS. Mr. Starks later resigned
from this Agency. On January 28, 1997, I received my RIF notice, effective
March 15, 1997.

The Agency failed to construct an accurate register of individuals who

4



would be retained on the employment rolls. I appealed the Agency's decision to
separate from service in the Office of Employee Appeals (OEA) matter no.
2401-0202-97, dated February 12, 1997. In March 1997, I was retained again
on the employment rolls without a break in service. Ms. Mary Montgomery,
formerly of the D.C. Office of Personnel (DOP) notified my residence by
telephone and advised to continue my tenure with the CDF staff on or about
March 17, 1997.

Ms. Montgomery discovered the business necessity rule. This Agency

was hiring numerous supervisors into a peol. The pool consisted of Correction

Program Officer, Correctional Program Specialist, DS 006-12, and Supervisory
Correctional Treatment Specialist designated for two employees only at CDF.

To this date, I have never received a signed document that states, I am
pleased to notify you that your service will continue in the position of

" Correctional Program Officer.

Duty and P res of FOP to Pr Bargain Unit Members
Sometime in 1993, FOP contracted witix the District of Columbia to
represent all union members working for the Agency. See, attachment
Carlton Butler, Acting Staff Assistant stated that he had first hand

knowledge that my position was announced as being in the Collective

5




Bargaining Unit dated August 16, 2000. See, attachment.

. This evidence reflected FOP's failure to rectify a duty under the Policy to
maintain é continuous investigation surrounding FL (23) 95-112. Negligence is
defined as the breach of duty of care owed by FOP to me. At the onset it
appears my position was not designed for CDF upon my arrival but for
Supervisory Correctional Treatment Specialist (SCTS).

I worked under the purview of Patricia Temoney-Salmon, SCTS. The
Agency had Ms. Salmon acting in a Correctional Institution Administrator
(CIA) DS-006-13 position known as deputy warden for programs. The SCTS
description reads that she worked under the general supervision of the warden.
See, attachment

My description reads that I work under the purview of the deputy

warden. See, attachment

Validi
In view of the foregoing, I am contesting the validity of my current

position compared to the CIA and the SCTS at the CDF under Title 42 U.S.C.

2000 -2 as being discriminatory. That FL (23} 95-112 was promulgated to
prevent promotion to SCTS, FL (23) 95-100 and promotion to the CIA

position. There can be no serious question that the Agency's line of progression

6



was not job related prior to MSS. First, I contend that I have been effectively
and continuously deprived -of appropriate job series change to a SCTS like
retirees, ShiflcyWiiliams and Seth Vaugh in 1998, at CDF.

In Ms. Williams' case, she was serving two lines of progrcssién, one for
SCTS and one as a psychologist. My line of progression has never allowed me
to act as a deputy warden officially at the CDF. When Ms. Salmon departed
CDF in August 1997, she was temporary replaced by Mario Randle from
Operations and he was an CIA, DS 006-13 and never a SCTS. In September
1997, Mr, Randle replaced then acting warden, Patricia Britton Jackson and he
became the acting warden. He assigned his friend, Shirley Williams, the former
supervisory psychotogist, DS-180-13, as deputy warden for programs. The
psychologiét's brief description of duties indicted that she planned, developed
and directed all professional assignments in the psychologist unit. The
qualifications required the doctoral degree (Ph.D. or equivalent) related to full
professtonal work in clinical psychology. See, attachment

Ms. Williams' selection interfered with my equal opportunity for
development. Then, the most important step ;vas to validate the chosen
procedures, that is, to test their results with actual performance.

In the fall of 1997, the Agency transferred former CPO, Seth Vaugh to
CDF from the now closed Maximum Security. Now, you had two CPOs

7



working under the purview of a supervisory psychologist. My argument is
entitlement to SCTS through property and Constitutional rights. I argue that
given my present duties as an inhouse chief case manager created validation,

- and that entitlement was violated by the Agency's misclassification and
continu lassification as a COP at the CDF.

As noted above, the Agency and D.C. Personnel said nothing about a
CPO at the CDF. I content that the Agency is practicing a false representation
in reference to a material fact, with knowledge of its falsity and with the intent
to deceive, and my current situation is in reliance on that representation.

The false misrepresentation continued on December 8, 1997, when the
Agency announced the position CIA, DS 006-13, Announcement No. FL (22)
98-21.

It appears that the test had been validated for the SCTS and not for my
position. This practice adversely affected my opportunity for promotion to the
above mentioned position and can be considered as a violation of 29
CFR.,1607.3 which reads as follows:

The use of any test which advcréely affects hiring, promotion,
transfer or any other employment or membership opportunity of classes
protected by Title VII constitutes discrimination unless: (a) the test has
been validated and evidence a high degree of utility as hereafter
described, and (b), the person giving or acting upon the results of the

particular test can demonstrate that alternative suitable hiring, transfer or
promotion procedures are unavailable for his use.

8



In this case, the courts advised that institutional wardens and directors
will identify each designed position which they feel requires selective certification
and will rcquést that certain announcements be so in writing to the D.C.
Personnel Office for their review and evaluation. Selective Certification was not
required for CPO, FL (23) 95-112, my position and I was transferred to CDF
which adversely affected development for promotion and losing my career
service protection. The Agency validated, Ms, Williams by changing her series
to a SCTS, DS 101-13. She was the only employee in this progression line.
Also, she was still supervising one psych;'ylogist, Kathleen Shaw, DS 180-12.

At the completion of the 1997 and 1998 rating period, the Agency was
selecting candidates from the December 8, 1997 announcement FL (22) 98-21.

I was qualified and never selected and the position indicated several positions
opened. See, attachment

Since I was being supervised _by Williams, she was not aware of my
position description nor case management. However, she rated me as a
Supervisory Case Manager from September 1997 to March 31, 1998 as being
excellent. The efficiency ratings measured my ﬁerformance in a lower level job
rather than the above mentioned position announcement that was being

administered. See, attachment




fficienc tin

Efficiency ratings consist of a supervisory evaluation of five factors:
quality and quantity of work, depcndabiiity, personal relationships, and
attendance. Each applicant for the CIA positions were rated on their job
performance. The ratings took into consideration the elements of work behavior
and job success. This writer's ratings for that period was performed by two
different
supervisors namely: Patricia T. Salmons exist ratings and Shirley Williams. I
appealed the excellent rating issued by Ms. Williams and it was changed to
outstanding due to lack of documentation to support the excellent rating. In my
appeal dated May 5, 1998, I asked this Agency if the excellent rating was based
on malice. See, attachment.

On May 26, 1998, in Ms. Williams justification, she stated in the last
paragraph that there are subtle overtones of resentment to female authority
which has been displayed in stances of supervisory meetings.

It appears that female authority in this case worked a disproportionate
effect upon the chances of me obtaining a promotion and a job series change.
This discrimination was purposeful and I asked if the Constitution of the United
States had been violated.

I was stereotyped in terms of characterization of women, is female

10




authority job related as a CIA known as deputy warden. Also, that this male
CPO would not meet the qualification for promotion, losing career service
protection if my position is in the bargaining unit, responsible for three positions
from Scptembef 2000 until February 2001, under MSS and suffer a

disproportionate impact.

Recent Discrimination

My future prospects were deleteriously effected by past discrimination
when the Agency changed the job series of retired Seth Vaughn, from a CPO to
SCTS in 1998 while he was at CDF. His new job series entitled him to training
and travel while I maintained my current position and received no training in
1999. See, attachment

In the fall of 1999, Ms. Salmon was the subject of an EEO complaint
and findings of discrimination by the court égainst Mr. Rodney Bright in a case
that I testified on his behalf. He was formerly assigned to CDF under my
purview. The former warden, Patricia Britton Jackson testified on behalf of Ms.
Salmon. In early January 2000, an employee in a lesser grade, Diane Desricott-
Robinson, CTS, DS 101-11 was assigned acting deputy warden over two male
CPOs now retired Daouda Lawrence and me. She had no substantive

experience in the supervisory progression line. Ms. Robinson was remanded
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" back to the Agency from the 1999 RIF and assigned by Ms. Jackson. When [
was transferred to CDF in 1997 Ms. Robinson served under my purview and
she was transferred to the halfway house that summer.

The Agéncy in March 2000, announced two vacancic; for CIA posit}-ons
namely: FL (25) 00-22 and FL 25-00-21 one week apart. It was verbally
reported that both positions were canceled. I was qualified for both positions. 1

applied for both positions.

MSS

In August 2000, MSS takes place and other CPQO, Mr. Lawrence retires.
Mr. Lawrence was transferred to CDF in January 2000 after the closing of the
Youth Center. Ms. Robinson in September 2000 incurred an injury and goes
out on compensation. The CDF is not under any court order regarding
staffing. Mr. Lawrence's position remained vacant and I worked two CPQO
positions for six months serving 1,674 inmates. Prior to MSS, the Agency had
ample enough managers and now- under MSS not enough non-uniform
supervisors. The only non-uniform supervi ‘ nder MSS regarding cas

ement are CPQOs serving under leasure of the Mayor. After
September 2000 I assumed the responsibility of wearing three hats including the

deputy warden position without documentation until February 2001.
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During the month of February 2001, Ms. Leona Bennett formerly a
SCTS, now a CIA, DS—OOG-I_S reports to CDF. Ms, Phillippia Riley, CPO, DS-
006-12 also arrived after the closing of the Maximum Security. However, Ms.
Riley was terminated under MSS as the other CPO in June 2001. Iam now
back to wearing two hats again until my retirement on December 28, 2001 and
the inmate population has increased beyond 1,674 inmates.

I wish to claim back pay for my pain and suffering. I also feel that I
have been the victim of a continuing pattern of generalized, systemic
discrimination spanning at least 18 years, involving both disparate treatment and
impact, and based on past union activities with the execution of my official

duties.

nstitutional Right to Promotion
I have constitutionally protected property rights to promotion or back
pay. I contend that because of the nature and duties at CDF, I was in fact
entitled to the deputy warden position like the SCTS. My duties include
directing all casework as it pertains to the hous;‘ing units. Provide overall
direction of transferring inmates outside the confines of CDF. Oversee the
intake process and the Adjustment Board. Conducting an audit on all

sentenced felon inmates eligible for transfer to federal and contract facilities
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across the United States. I was recently advised by my supervisor, Ms. Bennett
that we are now responsible for a Visiting List for an increased inmate

population when the Program Statement signed by Director Odie Washington

does not address Visiting at CDF-on November 19, 2001.

I only have property interest as a municipal employee receiving coverage
under the Federal Civil Service Retirement System ("CSRS").

If the CDF was designated for two SCTS then the two employees
meeting that criteria at the inception of MSS in August 2000 were Adolph
Cobb, now retired and Patricia Temoney-Salmon protected from MSS. See,

attachment

Basis for Allegation of Discrimination

The preponderance of CIAs for programs at CDF since my arrival in
1997 are held by women. On August 10, 1997, Mr. Mario Randle replaced
Ms. Salmon as a full pledge CIA on paper but he designated that responsibility
to Shirley Williams. Statistical data which reflects gender at CDF will show an
extremely out-of-balance pattern. —

During the years I have worked at CDF, I have heard many comments
and received numerous other cues from managers, both direct and indircct,

which reflected skepticism or out-right prejudice concerning the work to which
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was assigned. Even one case manager advised that I was given three months to
last at CDF. He further advised that Mr. John Starks and Barbara Copeland
promoted to SCTS in 1995 were both demoted back to CTS in 1996 during
their probationafy period. Mr. Starks was transferred to the Occoquan Facility

and Ms. Copeland still remains at CDF under my purview.

My Ietter of Informal Complaint

I am requesting that I be furnished a comparative evaluation of my
qualifications and those of the referred and selected candidates against the
established requirements for the three positions mentioned earlter for which I
was qualified and eligible during the period from December 1997 to the present.
This information was not furnished to me.

I submit that I was available, eligible, and qualified for selection for the
foregoing positions; that I was, :;t the time of selection, just as qualified for the
assignments like Shirley Williams, Donald Jones, Steven Smith, and Leona
Bennett, my current supervisor. I would have been selected for either of the

vacancies. Officials of the D.C. Personnel who administer the Agency's Career

15




Program have an obligation for assuring that the principle of merit is not
violated, either by error or design, in placement and promotion processes.
‘Thcrcforc, I am asking for a complete investigation of the circumstances in my
case.

Cuff Lokt

Carl L. White

Attachment(s)

cc:  Internal Affairs
Pamela Chisholm
Judiciary Committee
City Council Chairperson
Kathy Patterson

16




GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD (PERB)

CARL L. WHITE (RETIREE),

DISTRICT OF COLUMBIA DEPARTMENT OF o
CORRECTIONS (AGENCY) AND THE LD
FRATERNAL ORDER OF POLICE (FOP), - o

COMPLAINANT
A 0 2"0“/ S o ¥

AGENCY / RESPONDENTS

1.

COMPLAINT OF UNFAIR LABOR PRACTICES

Jurisdiction

The Board has jurisdiction over this matter pursuant to D.C., Code, Section 618-2 (b)(2).
This complaint is filed pursuant to part 520 of the PERB Rule

Parties

Between June 2001 and December 2001, Complainant was a DS-12 employee who had
served the Agency for 20 years, with the last 4 years working at the Central Detention
Facility (CDF). Complainant had an excellent record with the Agency. On November 29,
2001, Complainant, then a Correctional Program Officer (CPO), received notice of a
proposed suspension of forty-five (45) days. The proposed suspension letter identified the
Complainant as a Supervisory Correctional Treatment Specialist (SCTS), which was never
his job title. The Complainant was charged with negligence and incompetence. This action
was proposed because it was believed that he had failed to supervised Ms. Cynthia Hackett,
Correctional Treatment Specialist, (CTS) DS-11 from October 13, 1999 to May 2001. The
allegations surrounded inmate Joseph Heard’s case, in which he spent two years incarcerated
beyond his release time. Corrections’ Director, Odie Washington, advised the Complainant

on October 28, 2001, of his sixty (60) days advance notice of his upcoming mandatory
retirement.

N . L ! d
T R




10.

11.

12.

The address of the labor organization is: C/O William Dupree, Chairman, D.C.1, 711 4™
Street, Northwest, Washington, D. C. 20001. The telephone number is (202) 737-1892. The
Agency / Respondents, are entities of the District of Columbia Government. They are the
employers of the employees in the bargaining unit represenied by FOP. The address of the
Respondent is C/O Odie Washington, Director, 1923 Vermont Avenue, Northwest, 2™ floor,
Washington, D.C. 20001, The telephone numbers are (202) 673-7316 and 673-2128.

Facts

At all times material herein, Mr. Fred Staten, EEQ Officer, was the designated point of
contact and representative of the Respondent when the Complainant filed his discrimination
complaint on November 28, 2001.

At all times material herein, Mr. William Dupree was the Chairman of FOP and the point of
contact for matters discussed herein below.

The Agency and the union under the term collusion adopted a new seniority system with the
intention of discriminating against this former employee. This was a violation of Title V11,
42 U.S.C. 2000 e et sep; the limitation period set forth in 706 (e), 2000 e-5 (e), begins to run
immediately upon the adoption of that system.

The CPO position was announced in the FOP bargaining unit in July 1995. The
announcement number was FL (23) 95-112. (See attachment.) The uncontested fact here is
that in October 1995, Complainant was reassigned from his DS-11 position as a CTS, to a DS
006-12 CPO position. In his CTS position, he was responsible for a caseload of inmates. The
CTS position was in the professional series in the bargaining unit, The CPO position at CDF
was non-supervisory and its duties lacked independent authority.

It entailed such tasks as checking on the work of clerical, summarizing the reports of the CTS
and the fact that the position carried a DS-12 grade and salary in Complainant’s case does not
make it otherwise.

It is plain that Complainant’s relative standing in the Agency’s organizational structure went
down drastically when he assumed the position to which he was transferred in 1995, This
was a reduction in rank and an adverse action against Complainant according to law.

In fact, this case is similar to 5 U.S.C. 7512 (b)(1970), Federal Personnel Manua! (FPM)
Supp. 752.-1, Subch. $5-4a (1966), 5 C.F.R. 752.202(d) (1971). Complainant was denied
these safeguards to his rank.

Under this continuing violation theory, each time a discriminatory seniority system was
applied, such as not receiving a union pay scale, an independent unlawful employment
practice under 703 (a) (1) took piace.

Respondents conspired to change the seniority rules, in order to protect the civil service /

status and the union pay scale of various positions similar to the Complainant.



13.

Complainant believes that he was discriminated against on the basis of his sex (MALE). The
45 days suspension would have commenced on December 17,2001. However, 1 involuntarily
retired on December 15,2001, two (2) weeks earlier than my mandatory retirement on
December 28,2001.

14. The involuntary retirement was the result of calculated pressure of 45 days amounting to

15.

16.

17.

18.

19.

20.

duress. He requested two hearings up until December 12,2001, and was denied each time in
terms of due process, a violation of the Fourteenth Amendment of the Constitution. The
proposed suspension represented an unjustifiable coercive action taken together with the fact
that he was a family man with a wife produced his retirement. Finally, unable to predict how
long an appeal of his suspension would take cause a hardship to the Complainant.

Unfair Labor Practices

By the above described actions, the Agency / Respondents concealed their secret agreement
in violation of D.C. Code Sec. 1-618.4 (a) (1) and (5).

By the actions stated above, both parties have engaged in and continued to engage in the
unfair labor practice of a refusal to bargain in good faith prior to instituting a change in
conditions of employment. It appears that there is a violation of D.C. Code Sec 1-618.4 (a)

(5), the Administrative Procedure Act, D.C. Code 1978 Supp. 1-1506 (c) and 42 U.S.C.
1983 under the Civil Rights Act and the Federal Constitution.

Relief Sought

Complainant seeks a complete investigation of the circumstances in my case.
Complainant secks back pay, if in fact an unfair labor practice is presumptive proof.

Complainant seeks such other relief as is appropriate and just.

Related Proceedings

There is a pending mediation with the D.C. Human Rights Office.

Respectfully submitted,

Carl L. White

3432 ‘N’ Street S.E.
Washington, D.C. 20019
202-584-8221
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
POSITION VACANCY ANNOUNCEMENT

D.C. OFFICE OF PERSONNEL
SERVICING PERSONNEL OFFICE #2

ANNOUNCEMENT NO: EL{23)95-112 POSITION: Cmmmwz

OPENING DATE:  07-31-95 CLOSING DATE: _08-11-05

IP "OPEN UNTIL SALARY RANGE: $ 40,068~ $51,624 PER ANNOM

FILLED,* PIRST

SCREENING DATE: ________ | TOUR OF DOPY:  _§:15 A, - 4:15 P.M. RONDAY THRU FRIDAY
WORKSITE: Wash.,D.C./Lorton Va. AREA OF COMSIDERATION: _DRPARTMRNT-WIDE OMLY
PROMOTION POTENYIAL: _HOME  NO. OF VACAMCIES: _Two(2)

DURATION OF APPOINTMENT: [X] Permancst 1| Term (ES mouths in 4 yearn), Mot to Bnrend 11 Temporary (vp @0 1 yeuc}, Mot wo Bwcood ____ ;oethe

[X} ‘This posicion I3 huwm—mnmmm
and you muy b requined i pEY 23 Mgeacy service foc throwgh an

i 1 This position IS NOY in s collective barpainieg uait.

: : M F 1988: in applicant for a position in the Career Service
or foranattorne'fposmon (ns 905) mthe hceptedmluem is a bona fide resident of the District of Columhia AT THE TINE
OF APPLICATION, way clain a hiring preference over a non-vesident applicant by completing the ‘Residency Preference for
Esployment’ fora, IC 2000RP, and submitting it with the employment application, DC 2000. Yo be qranted preference, an applicant
must: (1) be qualified for the position; and {2) submit a claim form at the time of application Pwmews - titled
by law to preference, preference will not be granted wniess the clajn~

BRIEF DESCRIFTION OF DUTIES:

Incembent fonctions as am operational manager of an a:
supervising and directing the activities of a multidisciplic
to work within the unit. Supervises and evalaates the pert
the-job traiming to staff members; and monitors case ma
private and public ageacies such as the courts, the parole b
for all budget administration for the unit.

QUALIFICATIONS REQUIREMENTS:

Specialized Expevience: One (1) year of experience that .
knowledge, skills, and abilities to perform successfully the I
in or related to the work of the position to be filled.

FEFLER

<K

0.C. OFFICE OR PERSOMNBL. EQUAL CPPORTUNTTY EMPLOYER Stumbird Form 1226 (Revisad 9193}
Ficld Oporangas Adminipration
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CORRECTIONS

Office of Community Correctional ***
Center #4 I
A
MEMORANDUM
TO : rd
?eco . P
FROM  : %Hrl" n° Bu
A/Staff Asslstant
DATE : August 16, 2000

SUBJECT: Correctional Program Officer
DC~006-12 FL (23) 95-11~-12

RE : Carl White

This Memorandum will certify that in October 1995, when Carl
White was promoted to the position of Correctional Program
Officer DS5-006-12, and reassigned to the Correctional Treatment
Center. I had first hand knowledge that the position was
announce as being in the in the Collective Bargaining Unit.

1355-57 New York Avenue, N.E., Washington, D.C. 20002 (202) 576-8737
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Correctional Program Officer, DS-006-12

i

INTRODUCTION

The incumbent functions as an operational manager of an assigned
housing unit, and is responsible for supervising and directing the
activities of a multidisciplinary team of staff members who are
assigned to work within the unit. The units are conceptualized as
small, self-contained "institutions” operating in a semi-autonomous
fashion within the confines of a larger facility. This concept has

the objective of providing improved inmate treatment and rehabilitation
programs and strategies by dividing large numbers of inmates into
smaller, well-defined groups who are housed together throughout the
length of their institutional stay; and who work in a close, ilntensive
treatment relationship with a multidisciplinary, relatively permanently
assigned team of staff members, who have decision-making authority ino
all within-unit aspects of programming and institutional living.

POSITION CONTROLS

Work is performed under the general supervision of the Assistant
Administrator of an assigned facility. Assignments are made on the
basis of program needs and much of the work is self-generated, demand-
ing a high degree of originality and ability to provide leadership and
stimilate interest. Work is reviewed through informal conferences and
periodically submitted reports; and reviewed for compliance with policies
and procedures, and adherence to sound institutional management concepts
and practices.

Guidelines include publications of the Department; rules and regula-
tions of Institutional Services; policies and procedures of the

assigned facility; manuals and directives as issued by Federal and state
social and penal agencies; publications in the fields of sociology,
psychology, social work, penalogy and criminolegy; records and reports
made available by the various divisions and services of the Department;
and principles and methods of correctional programming and management.
The incumbent utilizes a high degree of professional competence and
expertise in the interpretation and explanation of guidelines to
interested parties.

DUTIES ARD RESPONSIBILITIES

Supervises and evaluates the performance of unit staff members; pro-
vides on-the-job training to staff members as required; monitors case
management activities, maintains a clean, safe, humane and secure
unit environment.
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Organizes, directs the implementation of policy end procedures in the
unit, and evaluates the performance of the unit staff in executing
these procedures. Coordinates unit operations with other units as well
as other programs and operations of the assigned facility.

The incumbent is responsible for the accurate accountability of all
equipment and supplies used and on inventory im the unit and is responsi-
ble for all budget administration for the assigned unit.

Provides for the maintepance, security, and control of unofficial inmate
records assigned to the unmit. May serve as chairperson of the unit disci-
Plinary and classification committee; may serve as a member of the insti-
tutional disciplinary committee.

Acts as a liaison with private and public agencies such as the courts,

the parole board, elected officlals, etc. Submits reports as needed to
the administrator and/or assistant administrator covering data such as
incidents reported, food served, leisure time activities, and other signi-
ficant events.

Consults with institutional administration, security personnel, and inmates
as necessary in the resolution of emergency or extraordinary correctional
problems.

Responsible for administration of unit programs as well as planning,
developing, and implementing group and individusl programs tailored to
the needs of the inmates.

Executes personnel management functions such as resolving minor employee
grievances, referring more difficult complaints to higher authority for
resolution; prepares and maintains a variety of records and reports for
budgetary, personnel and internal management purposes; and conducts
regular staff meetings with subordinates to disseminate information as to
new policies and procedures.

Performs other related duties as assigned.




Y

‘B2 Monpay, NovEMBER 26,2001 s om w

G
L

< UPDATE

"y On the News
“ Wrongly Jaited Man Considers Lawsuit

17 Now that the D.C. Department of Corrections has completed
- Tits inquiry into-the erroneous 22-month incarceration of Joseph
< Heard at the District jail, the attorney for the deaf, mute and
’ v‘fh%mmis waiting to find out whether the city is pre-
" ‘pared to discuss an out-of-court settlement.

- “K in fact they do not come to the table and talk a realistic set-

.. tlement, we are prepared to file suit,” said Heard’s attorney, W.
} homas Stovall.

T *lando, where his family lives, and returns to Washington occa-
1€ gionally. Heard is devoting much of his energy to attending
‘1! "School, where he is taking vocational courses, the lawyer said.

* The investigation, conducted by the corrections department’s
ff \ internal affairs unit, found that four D.C. jail employees acted in
% negligent manner by not adequately monitoring Heard’s case.

p  The four employees, whose names and positions have not been
‘> feleased, were recently notified that the inquiry concluded they
*[lpad violated agency policy and procedure in the Heard matter,

1"1"'gpokesman Darryl J. Madden said.

i+ The workers were also teld that the department’s human re-
- §ources office will determine what steps should be taken against
“*them, Madden said. Disciplinary measures could range from fir-
1"“ing to a reprimand, and the employees have been informed that
they would have the right tc appeal at a departmentzl hearing.

® Madden said the union reptesenting the workers, the Fra-
el ternat Order of Police/Department of Corrections Labor Com-

)
e

hight be taken against the employees. SO R IS
R8s Heard, 42, who was found to have paramta o
N in effect condemned to an open sentEace wh .
;*"-:grought him to the jail in October 1999 without any of the neces-
-~gary paperwork. Heard had been orderdc:loﬁ-eed that day after
sdemeanors aSsig charpe was droppe A

Jeemed unbit to stand tral. But es ,ir his release nev-
: € jail checked to see whether the dis-

had resolved.
Heard's case came to the attention of his jailers during a re-
iew of inmates who were about to be transferred. A search

Pentagon Bus Station to Open Dec. 16

g, attack, bus commuters will be welcomed back to the Pentagon on
i Dec. 16 when a $36 million Pentagon bus facility opens, said
. Brett Eaton, spokesman for the Pentagon renovation.

%) The station, under construction since February, replaces a bus
l transfer facility that had been on the grounds of the Pentagon
3 | @:](;e 1977, More than a year ago, Department of Defense offi-
'y decided to move the bus station about 300 yards east of the
4 : Pentagon out of security concerns.

f|  While the station was under construction, buses dropped off
rrsommuters elsewhere at the Pentagon. But Sept. 11, buses were
-ahifted to the Pentagon City Metro station until the bus transfer
;| facility at the Pentagon could be completed.

» Military contractors built a two-level bus platform separated
{, by elevators, escalators and stairs. The idea is to separate in-
i coming buses from ouigoing buses and remove all bus traffic

TS S
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- -% In the meantime, Stovail said, his ctient is spending time in Or-,

Mittee, will be officially notified soon of the pugitive actions that .|

After weeks of displacement because of the Sept: 11 tetrorist -

Released,
Two Arrivi
To Hugs,
Celebrity

RETURN, From Bl

father, John Mercer.

When asked what she would -
with all the attention surroundi
her release, Mercer smiled a
said, “We hope this whole sitt
tion, one, brings concern to t
needs of Afghanistan . . . and we:
so want the world to know that Gi
is faithful in answering prayer.”

Both indicated that they hope
return to Afghanistan te contim
humanitarian work. :

Family members said the du
aim of dvawing attention to
needs of the oppressed in Afghas
stan and their Christian testimor
has been discussed carefully by
two wornen since their release Ng
15.

John Mercer said that the won
en seem. to be handling the med|
attention well but that he believe
they will soon need legal n
presentation because “everyon
will b'e frying to get a piece ¢

“They will need someone wh
will look out for their interests am
not just try to make money ol
them,” he said.

Mercer and Curry first attracte

. media attention when they were a1

rested in early August with 22 oo
workers—two  Australians, fou
Germans and 16 Afghans—and pu
on trial by the Taliban. Al wer
members of Shelter Now Interna

The trial was still going on wher
the Sept. 11 terrorist attacks oc

_ curred. Mercer’s mother, Deborak

Oddy, visited ber daughter in a Tali
ban prison in Kabul just hours be
fore the hijacked planes slammed

Ill TRAMNAT F TRT A1 T



Carl L. White
3432 ‘N’ Street S. E.
Washington, D.C. 20019
2020-584-8221
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I, Carl L. White, certify that on Saturday, April 06, 2002, T served a copy of the

complaint (PERB Case # 02-U-15) & exhibits by first class U.S. mait qgthe ;
following individual: Sy

Mary Leary, Director

Office of Labor Relations and Collective Bargaining
441 4™ Street N.W. Suite 200

Washington, D.C. 20001

ite (Retiree),
Complainant
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